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EDITORIAL NOTE 


This issue of the JouRNAL is the 
fourth in a series of Yearbook num- 
bers, launched in accord with the 
definite policy of presenting, at least 
once a year, a rather comprehensive 
study of some particular aspect or 
problem in the education of Negroes. 
This Yearbook is devoted to a crit- 
ical consideration of the topic, “‘The 
Courts and the Negro Separate 
School.” 

In 19 states and the District of 
Columbia separate schools for white 
and Negro pupils are legally manda- 
tory; in three more states they are 
permissive; in 12 states separate 
schools are prohibited either by con- 
stitutional or statutory enactments; 
and in 14 states the law is silent on 
the question. Since 1865, 113 cases 
have been brought before the state 
and federal courts questioning the 
validity of the provision of separate 
schools and certain aspects related to 
the administration of this provision. 
The courts have generally held that: 
(1) States have the right to establish 
and maintain by law separate schools 
(public and private, higher and lower) 
for the various races, provided, that 
the state neither taxes the several 
races for the sole benefit of any one 
race, nor taxes any single race for the 


sole benefit of that race. (2) Where 
the power to establish and maintain 
separate schools is not expressly au- 
thorized by statute, or where separa- 
tion of the races for educational pur- 
poses is prohibited by statute, school 
boards and school officials have no 
discretion in the matter,—neither do 
they have the authority to establish 
or maintain separate schools, nor even 
separate classes, based solely upon 
racial distinctions. 

In the first place, in those states 
where separate schools are legally 
mandatory, despite the rather clearly- 
stated legal conditions under which 
separate schools may operate, school 
officials in many instances either 
through evasion or direct violation of 
the law operate these separate schools 
to the admitted disadvantage of the 
Negro. Two general types of evasions 
and violations obtain: (1) The first in- 
volves the establishment and main- 
tenance of separate schools and failure 
to provide educational facilities which 
are substantially equal in kind; that 
is, where a certain type of educational 
opportunity is afforded whites, but is 
completely denied to, or not provided 
for, Negroes. For example, there is 
not a single state-supported institu- 
tion of higher learning in any one of 
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17 of the 19 states which require 
separation by law, to which a Negro 
may go to pursue graduate and pro- 
fessional education. On the other hand 
in 1930, some 11,037 white students 
were enrolled in publicly-supported 
higher institutions in 15 of these 
states, pursuing graduate and pro- 
fessional training. With the exception 
of Missouri and West Virginia, which 
provide tuition for a few Negroes in 
institutions outside of the state, to 
obtain training not available to them 
but available to whites at the state 
university, not a single state provides 
opportunity for Negroes to obtain 
similar training. A similar example 
might be cited on the high-school 
level. Caliver reports, in the National 
Survey of Secondary Education, that, 
“Tn the 15 states comprising this in- 
vestigation, 230 counties, with a Ne- 
gro population of 123 per cent or more 
of the total, are without high-school 
facilities for colored children. These 
counties contain 1,397,304 colored 
people, 158,939 of whom are 15 to 
19 years of age. These young people 
represent 16.5 per cent of all Negroes 
between the ages of 15 and 19 in the 
15 Southern states represented.” (It 
is probably unnecessary to add that 
all of these counties provide high- 
school facilities for the white edu- 
cables residing therein.) 

(2) The other type of discrimination 
under the legally mandatory separate 
school involves the establishment and 
maintenance of separate schools and 
failure to provide educational facilities 
substantially equal in degree; that is, 
where Negroes are provided with the 
same type of educational facilities but 
they are so considerably inferior in 
quantity, as compared with those pro- 


vided for whites in the same commu- 
nities, that they represent an acknowl- 
edged substantial inequality. This 
type of discrimination is so well known 
that it is unnecessary even to give an 
example of it. It should be pointed 
out, however, that both types of dis- 
crimination, and this type particu- 
larly, have been increasing at an in- 
credibly tremendous rate during even 
the past 30 years. For example, in 
1900 the discrimination in per capita 
expenditure for white and Negro chil- 
dren was 60 per cent in favor of the 
white; by 1930, this discrimination 
had increased to 253 per cent. Again, 
despite the fact that the training of 
Negro teachers, today, more nearly 
approximates that of the white teach- 
ers, the discrimination in salaries of 
white and Negro teachers increased 
from 52.8 per cent in 1900 to 113 per 
cent in 1930. 

In the second place, separate schools 
are found in several states such as 
Illinois, New Jersey, Ohio, Pennsyl- 
vania, and others,—despite the fact 
that the courts have ruled that where 
separate schools are prohibited by 
statute, or are not expressly provided 
for by statute, boards of education and 
school officials have no authority or 
discretion to establish them. It prob- 
ably should be emphasized here that 
this situation has been greatly facili- 
tated by, if it is not wholly due to, 
the voluntary acquiescence of Negroes 
on the assumption that separate 
schools with equal facilities are more 
advantageous than mixed schools with 
prejudice. 

Thus, Negroes are confronted with 
the dual problem of being legally 
forced into separate schools which are 
characterized by notorious and in- 
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creasing discrimination, on the one 
hand; and, on the other hand, of being 
illegally segregated in areas which 
either forbid separate schools or give 
them no legal status. What have they 
done about it? What can they do 
about it? What should they do about 
it? To what extent does court action 
furnish an answer? These are some of 
the important questions this Year- 
book will discuss. 

The Yearbook is divided into five 
parts: Part I consists of an attempt 
to define the problem of the Negro 
separate school more comprehensively 
than has ever been attempted before. 
This division of the Yearbook com- 
prises five chapters. Chapter I, by 
Professor Frazier, is an attempt to 
give proper perspective to the ques- 
tion by depicting, in rather compre- 
hensive fashion, the status of the Ne- 
gro in the American social order. 
Chapter II, by Professor Bunche, also 
an important part of the perspective, 
is a critical appraisal of the varied 
tactics or alternatives that have been, 
are being, or might be employed by a 
minority group such as the American 
Negro. Chapter III, by Dean Bond, 
attempts to give some idea of the ex- 
tent and character of the separate 
school in the United States,—a phe- 
nomenon, steadily increasing and very 
capricious as to the form it may as- 
sume. Chapter IV, by Professor Du 
Bois, develops the contention that 
separate schools with equal facilities 
are more to be desired than mixed 
schools with prejudice. And Chapter 
V, by Dr Long, critically describes 
some of the “‘psychogenic hazards” 
that are the probable concomitants, 
or results, of the separate school. 

Part II is three-fold in purpose: to 


describe the status of the separate 
school as it has been and is defined 
by legislation and court decisions; to 
indicate to what extent and how suc- 
cessfully the courts have been em- 
ployed in the past, as a means of 
remedying some of the inequalities in- 
cident to the separate school; and to 
enumerate and explain the types of 
cases anent the separate school which 
Negroes might take to court with some 
assurance of favorable decisions. This 
section contains two chapters. Chap- 
ter VI, by Mrs. Peterson, describes 
the present status of the separate 
school as defined by court decisions, 
and indicates the extent to which, and 
how successfully, the courts have been 
used in the case of the separate school. 
Chapter VII, by Messrs. Hubbard and 
Alexander, answers the very impor- 
tant question: What can Negroes do 
about the discrimination attendant 
upon the separate school by resorting 
to the courts? 

Part IV is a symposium on the very 
important issue: Should Negroes re- 
sort to the courts as a means of 
remedying any or all of the abuses 
of the separate school? Do the ad- 
vantages outweigh the disadvantages? 
Professor Locke (in Chapter VIII) an- 
swers categorically and unequivocally, 
Yes; Professor Kilpatrick (in Chapter 
IX) says, yes, Jf; Professor Thompson 
(in Chapter X), ““Not“only should, 
but must”; and Dean Williams (in 
Chapter XI), “No, the ‘time is not 
ripe.’ ” 

Part V (Chapter XII) by Professor 
Edwards is a critical summary of the 
Yearbook as a whole. 

Part VI is a selected bibliography 
compiled, annotated and arranged by 
Professor Knox and Miss Morton. It 
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includes not only a fairly complete list 
of the court cases on the separate 
school, but also most of the leading 
cases which Negroes have instituted 
on other issues. 

It should be observed that while 
this volume was conceived as a unit, 
yet it was inevitable where so many 
contributors (who have not had op- 
portunity to confer) are involved that 
there should be overlapping in some 
of the topics and probably some gaps 
in the case of others. It is the belief, 
however, that there is more overlap- 





THE JOURNAL OF NEGRO EDUCATION 





ping than there are gaps. Again, it 
should be kept in mind that in a ven- 
ture of this magnitude considerable 
variation in treatment will obtain. It 
is the hope, however, that sufficient 
unity in attack and coherence in pres- 
entation have been observed to facil- 
itate the reader’s comprehension of 
the volume as a unit. Finally, the 
reader should bear in mind that while 
this volume is a cooperative venture 
in general conception and presenta- 
tion, each author assumes responsi- 
bility only for his own contribution. 
C.F. 

















CHAPTER I 


The Status of the Negro in the 


American Social Order 
E. FRANKLIN FRAZIER 


INTRODUCTION 


Some sociologists have drawn a dis- 
tinction between the position of a 
group or an individual in the economic 
order and the status of an-individual 
or group in the social order.! Accord- 
ing to this view, in a competitive 
society as distinguished from a society 
based upon caste, the place of an in- 
dividual in the economic organization 
is determined by the efficiency of the 
individual or group in the perform- 
ance of some particular economic 
function. On the other hand, status 
in the social order, 7.e., the relations 
of superordination and subordination 
and control, is determined by “‘rival- 
ries, by war, or by subtler forms of 
conflict.”’ The distinction which these 
sociologists have made between the 
position of an individual or group in 
the economic order and the status of 
an individual or group in society tends 
to obscure the fact that the latter is 
dependent upon the former; for in the 
final analysis the status of an individ- 
ual or group is determined by his or 
its position in the economic organiza- 
tion. The rivalries, the wars, and the 
subtler forms of conflict which de- 
termine the status of individuals and 
groups or the relations of superordina- 
tion and subordination and social con- 
trol in society are due fundamentally 

1 Robert E. Park and Ernest W. Burgess, Jntro- 


duction to the Science of Sociology. Chicago: University 
of Chicago Press, 1924, p. 574. 


to the conflicting economic interests 
of the classes within the economic or- 
ganization. As we discuss the various 
aspects of the status of the Negro in 
the American social order we shall see 
the inherent relationship, in spite of 
apparent exceptions, between the Ne- 
gro’s position in the economic organ- 
ization and his status in the social 
order. 


SLAVE Stratus 


The introduction of the Negro into 
America was due to the economic ex- 
pansion of Europe.” As this expansion 
involved the rapid exploitation of the 
resources of a virgin continent, some 
form of forced labor was required. 
America was, to use the term Nieboer 
applied to those regions of the world 
requiring slavery or forced labor for 
their development, a region of “‘open 
resources.’”? Before Negro slavery be- 
came the sole source of forced labor 
white servitude supplied this need. 
Indeed, it seems reasonable to con- 
clude from what we know of the cir- 
cumstances under which Negro slav- 
ery became established in America 
that Negro slavery owed its origin to 
the fact that it proved a more efficient 
form of forced labor than white servi- 
tude. Herrick has pretty well estab- 
lished the thesis that white servitude 


2 Abram L. Harris and Sterling D. Spero, ‘Negro 
Problem,” The Encylopedia of the Social Sciences, 11: 
335-336. 

4H. J. Nieboer, Slavery as an Industrial Institution. 
The Hague: Martinus Mijhoff, 1910, pp. 385-387. 
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was responsible for the disappearance 
of Negro slavery in Pennsylvania 
while Negro slavery caused the de- 
cline of white servitude in Virginia.‘ 

One fact seems clearly established 
relative to the slave status of the 
Negro in America; namely, that the 
Negroes who were first introduced in- 
to the colonies had the same status as 
the indentured white servants. More- 
over, it seems unquestionable that the 
status of the indentured servants re- 
flected the decaying feudal relations 
of Europe while the slave status grew 
up in custom and became fixed in legal 
decisions. These customary practices 
and legal decisions, of course, grew up 
in response to the needs of the planter 
class for a secure labor supply. It may 
appear strange to those who are ac- 
customed to think that ties of race 
are more decisive in social and eco- 
nomic development than economic in- 
terests to learn that the crucial legal 
decision making a Negro indentured 
servant a servant for life or a quasi 
slave was secured in 1653 by a Negro 
planter, who was probably one of the 
original twenty Negroes brought to 
Virginia in 1619. 

However, it was not legislation 
which determined the fate of Negro 
slavery in the colonies. The fate of 
Negro slavery was determined by 
economic forces. By the end of the 
seventeenth century, tobacco had be- 
come indispensable to the economic 
welfare of the colonies and Negro 
slavery proved to be more profitable 
than white servitude. Law, custom, 
and religion then gave legal and moral 
justification for Negro slavery. Like- 
wise, if the fate of Negro slavery had 


‘Cheeseman Herrick, White Servitude in Penn- 
sylvania. Philadelphia: 1926. 


been dependent entirely upon the 
economic réle of tobacco in the col- 
onies, it would probably have died 
out; for towards the end of the eight- 
eenth century tobacco had declined 
in importance. This fact appears to 
be a better explanation for the favor- 
able attitude towards emancipation 
during the Revolutionary period than 
the so-called outburst of idealistic 
sentiment. For we know that the in- 
vention of the cotton gin in 1793 soon 
drowned out whatever emancipation 
sentiment had gained currency among 
Southern planters. 

Just as tobacco had decided the 
status of the Negro during the Colo- 
nial period, cotton culture determined 
the course of development of the in- 
stitution of slavery and the status of 
the Negro until the Civil War. What- 
ever differences existed in the status 
of the Negro in the various parts of 
the South, are traceable to the in- 
fluence of cotton and the plantation 
system. Religion, law, and learning 
became the supporters of slavery as 
the profitable exploitation of the slave 
system was pushed to its limits. In 
Mississippi where the plantation sys- 
tem almost completely dominated the 
whole economic life, the Supreme 
Court ruled that the laws of the state 
“presume a Negro prima facie to be a 
slave.”® On the other hand, in the 
State of Virginia where cotton could 
not be profitably cultivated, owners 
of slaves engaged in the profitable 
enterprise of supplying slaves to South 
Carolina, Georgia, and other Southern 
states. The presence of that anoma- 
lous class, the free Negroes, was defi- 
nitely bound up with the institution 


6 Charles S. Sydnor, ‘‘The Free Negro in Mississippi 
Before the Civil War,’’ American Historical Review, 
32: 773, Jl 1927. 
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of slavery. In Mississippi there were 
only 773 in 1860; while in the State 
of Virginia the free Negro class grew 
from 47,348 in 1830 to 58,042 in 1860. 
Nothing shows more cogently the 
primacy of economic factors than the 
difference between the status of the 
Negro in these two states. In both 
states there were laws against the in- 
crease in the free Negro population. 
In Virginia the free Negro class in- 
creased in spite of the law, because 
the economic basis of slavery was 
being undermined. Many of the Ne- 
groes who were legally held as slaves 
were permitted to hire their time and 
carry on a semi-free existence. But as 
the cotton kingdom swept towards the 
Southwest, the law in Mississippi only 
tended to confirm what was a fait 
accompli. 

Although in their zeal to sanctify 
and justify slavery, the defenders of 
the system, both lay and religious, at- 
tempted to prove that the Negro did 
not belong to the human species, the 
institution of slavery had to take 
some account of the fact that the slave 
was a human being. It would have 
been more convenient for the planters 
if these “animate tools” of production 
had not been so human. But, as it 
was, the character and exigencies of 
the slave system determined whether 
or not the Negro slave was treated 
like a human being. In the slave trade 
the Negro became a mere utility. And 
when the human interests of the Ne- 
gro were opposed to economic con- 
siderations, as in the division of an 
estate among heirs, the humanity of 
the slave was ignored. On the large 
plantations where there were no per- 
sonal relations between the great 
body of slaves and the planters, slav- 


ery assumed the character of a purely 
industrial institution and the “ani- 
mate tools” of production were treated 
more like cattle. But on the smaller 
plantations where the slave owners 
had personal contacts with their 
slaves, slavery was more than an in- 
dustrial institution; it was a social 
institution as well. 

We are concerned here with the de- 
velopment of slavery as a social insti- 
tution for the light that it throws upon 
those traditional attitudes and cus- 
tomary practices which have been 
bound up with the status of the Negro. 
Wherever slavery developed into a 
social institution it recognized indi- 
vidual differences and provided a 
social milieu in which the personality 
of the slave took form. The division of 
labor on the plantation offered an 
opportunity for the expression and 
development of individual talent. 
Moreover, in spite of the fact that 
the law made no distinction in regard 
to the slave status, within the world 
of the plantation there were differ- 
ences in the status of slaves. These 
differences were recognized on the 
part of both the slaves and the mas- 
ters. In fact the high degree of social 
control that developed under the in- 
stitution of slavery is an evidence of 
the extent to which the slaves assim- 
ilated the mores of the slave system. 

Negro slavery in the South pre- 
sented in many cases the apparent 
paradox of an extreme intimacy exist- 
ing alongside of the unabridgable 
social distance that was necessary be- 
tween master and slave. The slave no 
less than the master accepted the 
difference in status. The slave knew 
his ‘‘ place” and was punctilious in his 
observance of the etiquette and the 
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other forms of behavior which ac- 
corded with his subordinate status. 
The slave was inclined to despise the 
master who got out of his ‘‘place” as 
much as he despised the poor white 
who had no status. The master on his 
part accepted the slave as a part of the 
moral order and showed no hostility 
towards him as long as he remained 
in his “place.’”’ The attitudes and 
sentiments that accorded with the 
different réles which master and slave 
played in the institution of slavery 
became too deeply rooted in both to 
be torn up in even the cataclysm of 
Civil War and Reconstruction which 
swept away much of the economic 
foundation that supported the insti- 
tution. 


EMANCIPATION AND RECONSTRUCTION 


In spite of compromises the indus- 
trial North and the agricultural South 
finally sought in the arbitrament of 
arms the settlement of their irrecon- 
cilable interests. This decision came 
at the moment when the Southern 
planter class through its control of 
the national government had almost 
completely submerged the opposing 
interests of the industrial North. 
Therefore, when the Civil War effected 
the triumph of the industrial North 
over the Southern planter class, the 
destruction of Negro slavery, which 
had sustained the planter class, fol- 
lowed as a natural consequence. In 
their hour of triumph the representa- 
tives of Northern industry and finance 
made sure that the supremacy of the 
class they represented would be firmly 
established. In giving the Negro, with 
the aid of military force, equal polit- 
ical and civil status with their former 
white masters and the landless poor 








whites, they secured the victory of 
the Republican Party which repre- 
sented the interests of the expanding 
capitalism of the North. But when 
the power of the planter class had 
been completely broken and power 
had passed into the hands of the rising 
financial and commercial classes, the 
North abandoned the Negro and let 
the South determine his future status. 

At the close of the Civil War the 
provisional state governments ac- 
cepted the Thirteenth Amendment 
only because they thought that resis- 
tance to it would be futile. Therefore, 
their acceptance of the Thirteenth 
Amendment did not imply that they 
had changed their belief in the com- 
plete social and economic subordina- 
tion of the Negro. The desire on the 
part of the South to perpetuate the 
social subordination of the Negro was 
apparent in the “black codes,” which 
were supposedly designed to limit the 
vagrancy of the Negro, who naturally 
regarded freedom of movement as the 
crucial test of his emancipation. Al- 
though the fundamental purpose of 
these laws was to protect economic in- 
terest in that they attempted to secure 
a dependable labor supply, they were 
nevertheless designed with the inten- 
tion of maintaining the traditional 
pattern of social relations. 

These efforts to keep the Negro in a 
state of quasi slavery naturally re- 
sulted in violent conflicts between the 
races. The poor whites whose white 
skins were then the mark of superior- 
ity to the black freedmen, as well as 
the former master class, resented any 
claim on the part of the Negro to 
social equality. The Freedmen’s Bu- 
reau which was planned as a rational 
device for helping the Negro in his 
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transition from servitude to the state 
of freedom was resented not merely 
because some of its agents were tact- 
less or venal, but primarily because it 
attempted to see that the freedman 
was treated as a citizen in the courts 
and protected from fraud and cruelty 
in his dealings with his employers. In 
the end, the determination on the 
part of the South to perpetuate the 
economic and social subordination of 
the Negro afforded abundant justi- 
fication for the program which the 
Radical Republicans adopted for the 
reconstruction of the South. 

During the decade following the 
initiation of Congressional Recon- 
struction, the force of the military 
arm of the federal government was 
responsible for whatever social, eco- 
nomic, and politicalequality the Negro 
was permitted to enjoy. So far as inti- 
mate association between the two 
races on terms of equality was con- 
cerned, no amount of coercion could 
effect a change in the traditional rela- 
tions. When the freedmen attempted 
to assert their right to equal accom- 
modations in public places, they were 
either violently ejected or the whites 
offered passive resistance by with- 
drawing from such places. The Civil 
Rights legislation, which was subse- 
quently declared unconstitutional, 
proved ineffectual as a means of pre- 
venting discrimination against the 
Negro. The program for giving the 
Negro an economic basis for his free 
status was scarcely more successful 
than that for securing him his civil 
rights. The oft-ridiculed dream of the 
freedman that he was to receive “forty 
acres and a mule’”’ was realized by only 
an insignificantly small number. Even 
if the relatively small amount of 
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abandoned lands, which had been en- 
trusted to the Freedmen’s Bureau, 
had been given to the freedmen, it 
would have made little difference in 
their economic status. But as it turned 
out most of the land was returned to 
the former owners and the freedman 
found himself as dependent upon the 
white owning class as he was during 
slavery. In only one respect did the 
presence of federal troops assure the 
liberated Negro equality for a time; 
that was in the matter of political 
participation. But the equality which 
was granted the Negro in the use of 
the ballot was not designed to bring 
about any revolutionary change in his 
economic status but was given to him 
for the purpose of maintaining the 
Republican Party in power. 

The South responded to the at- 
tempt to give the Negro equal social, 
economic and political equality with 
violence and terror against the freed- 
man and his white allies. When the 
white South found itself powerless to 
oppose, through legal channels, the 
granting of equal status to the Negro, 
it expressed its opposition through the 
Ku Klux Klan and similar organiza- 
tions. The activities of these organiza- 
tions were directed not only against 
the Negro’s attempt to enjoy civil 
and political equality, but Negroes 
were driven from the fertile land, their 
school houses were burned, and their 
leaders were murdered. In the end, 
the consolidation of the white South 
against the Negro and the Radicals 
and the turn of political events in the 
North, which culminated in the con- 
tested Hayes-Tilden election, gave 
the white South complete control of 
the Negro’s destiny. Only during the 
agrarian movement when the poor 
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whites were pitted against the large 
planters and the financial interests, 
was thesolidarity of the whites broken. 
But even in this conflict the poor 
whites often turned their hatred 
against the Negro as the supporter of 
the Bourbons. 


FIXING THE STATUS OF THE NEGRO 
IN THE SouTH 


If we should attempt to date sig- 
nificant periods in the development of 
the Negro’s status, we might say that 
the year 1895 marked the subsidence 
of the conflict between whites and 
blacks that was brought about by the 
Negro’s struggle to attain equal 
status with the whites in the South 
and the fixing of a new pattern of race 
relations. By 1896 the agrarian move- 
ment, which brought about a division 
among the whites and made the Negro 
once more a significant figure in poli- 
tics, had completely collapsed and the 
whites were united again on the polit- 
ical exclusion of the Negro. It was in 
1895 that the new form of accommo- 
dation between the two races was so 
dramatically signalized in the well- 
known speech of Booker Washington 
in which he announced his formula for 
the future relations between the two 
races. The oft-quoted formula ran: 
“In all things purely social we can be 
as separate as the fingers, yet one as 
the hand in all things essential to 
mutual progress.”’ This formula as in 
the case of all social formulas which 
are supposed to harmonize conflicting 
interests had different meanings for 
the two contending parties and their 
supporters. At the very time when 
Washington was announcing his for- 
mula, the South was giving content 
and meaning to the phrase “all things 
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purely social.’’ With Mississippi set- 
ting the example in 1890, seven other 
Southern states between 1895 and 
1910 disfranchised the Negro through 
changes in their constitutions without 
violating the Federal Constitution.® 

During the past generation it was 
customary for the representatives of 
the Old South to reflect regretfully 
upon the passing of the cordial rela- 
tions which existed between the white 
masters and the black slaves.’ It is 
undoubtedly true that emancipation 
and reconstruction destroyed to a 
large extent the modus vivendi which 
the two races had worked out in the 
South during slavery. Some of the 
violence and terror that characterized 
the period following the Civil War was 
a natural consequence of the break- 
down of the traditional and accepted 
pattern of race relations which had 
enabled the two races to carry on a 
common life. As a matter of fact, after 
the conflict between the two races 
subsided and the Negro acquired a 
place in the new social order, he no 
longer had the status of a slave which 
the whites had endeavored to force 
him to accept nor had he succeeded 
in acquiring the status of a free citi- 
zen. 

As the Southern whites gradually 
regained power in the seventies, they 
began to legislate concerning the place 
of the Negro in the social system. 
The withdrawal of federal troops by 
Hayes in 1877 removed the last ves- 
tige of federal opposition to the policy 
which the South intended to pursue in 
regard to the Negro. Although the 


6 Paul Lewison, Race, Class, & Party. New York: 
Oxford University Press, 1922, p. 88. : 

7Cf. George T. Winston, “The Relation of the 
Whites to Negroes,”’ in America’s Race Problems. New 
York: The American Academy of Political and Social 
Science, 1901. 
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association of the races in public 
schools had been tolerated to some 
extent, separate schools became the 
rule soon after the beginning of Re- 
construction. The freedmen who were 
guided by one of the philanthropic 
foundations in surrendering their 
right to attend any public school, soon 
learned that in giving up this right 
they had lost a strategic advantage in 


.bargaining for equal educational op- 


portunities.* When the conservative 
whites, who represented the owning 
classes in the South, regained power 
they were inclined to give the poor 
whites and Negroes the same educa- 
tional facilities; but when the poor 
whites came into power around the 
nineties they paid no heed to the 
educational needs of the voteless 
blacks. 

In fixing the status of the Negro 
the South attempted to erect what 
amounted toa caste system. Therefore, 
first of all, they legislated specifi- 
cally against intermarriage where any 
doubt concerning it had arisen during 
the troublous Reconstruction period.?® 
Then followed the Jim Crow laws 
requiring separation on railroads and 
street cars. Of course, there had been 
Jim Crow laws in some of the states 
under the provisional state govern- 
ments but these had been removed 
during Reconstruction. In 1881 Ten- 
nessee led the way in legislation re- 
quiring separate accommodations on 
railroads. By 1891 eight other states 
had passed similar legislation; and 
from 1898 until 1907 five other South- 
ern states fell into line.!° The impor- 
6 Hesnee Mi: Bond, The Education of the Negro in 
the American Social Order. New York: Prentice Hall, 
1934, pp. 53-56. 

® Gilbert F. Stephenson, Race Distinctions in Ameri- 
can Law. New York: D. Appleton and Co., 1910 


Chapter VI. 
10 Thid., p. 216. 


tant fact to bear in mind in regard to 
these legislative acts, which were de- 
signed to maintain the separation of 
the races, is that the purpose of this 
legislation was to fix the status of the 
Negro in the social order. It was not 
due, as some people have mistakenly 
understood the motive behind such 
legislation, to any physical repulsion 
against intimate contacts with Ne- 
groes. The slave-owning whites in the 
South had been accustomed for gen- 
erations to close association with the 
blacks; but during slavery there was 
no question concerning the terms of 
association. Even the poor whites, 
who on the whole had not been accus- 
tomed to close association with the 
blacks, were concerned with fixing the 
status of the Negro rather than erect- 
ing barriers to prevent an intimacy 
that was physically repulsive. There- 
fore, these laws which attempted to 
maintain the separation of the two 
races were designed to “keep the 
Negro in his place.” 

The caste system, which the South 
during this period was endeavoring to 
bring into existence, was reflected in 
all the relations between whites and 
blacks. Negroes were simply excluded 
from such places as hotels, theatres, 
and restaurants where their very pres- 
ence symbolized equality of citizen- 
ship with the whites. In the courts 
whenever the Negro did not appear as 
a criminal or an offender against a 
white man, he appeared as a suppliant 
asking for favors from the ruling caste 
but never as a citizen with equal rights 
with the whites. In order to maintain 
itself as a superior caste the white 
South saw that the Negro was shorn 
of political and economic power. How 
the white South through every form 
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of fraud and violence deprived the 
Negro of political power is a well- 
known story. Literacy and education- 
al tests, poll taxes, and ‘‘ Grandfather 
clauses” were simply the legal trap- 
pings of the ill-concealed force that 
was always at hand. In the sphere of 
economic relations the white South 
during this period saw that it was un- 
necessary and ill-advised to resort to 
legislation, as it did immediately after 
the Civil War under the provisional 
state government, to prevent the Ne- 
gro from engaging in certain busi- 
nesses and occupations. There were 
other means of perpetuating the 
poverty of the Negro which in the last 
analysis put him in the white man’s 
power. White labor, which was thrown 
into competition with Negro labor, 
was able to set up a distinction be- 
tween ‘“‘white men’s jobs and Negro 
jobs.’”’ And white employers did not 
fail to use to their full advantage the 
threat of displacement when white 
labor became intractable. 

Finally, during this period there de- 
veloped a social ritual and an eti- 
quette governing the intercourse be- 
tween the two races. As the ritual and 
etiquette that had regulated relations 
in ante-bellum days died out, new 
forms came into existence. The ordi- 
nary democratic titles, such as ‘‘mis- 
ter,’’ were reserved for the white race. 
Even the poorest white man was 
zealous to see that the rituals govern- 
ing race relations were observed. 


THE PRESENT STATUS OF THE NEGRO 
IN THE SOUTH 


When we come to discuss the pres- 
ent status of the Negro in the South, 
we should bear in mind that, although 
his status was fixed on the whole in 





law and custom around the opening 
of the present century, the latent con- 
flict which persisted under the forms 
of accommodation that were estab- 
lished still showed itself from time to 
time in sporadic outbursts. Although 
lynchings, which serve as a rough in- 
dex to racial conflict, declined after 
1895, they were numerous enough 
until 1910 to indicate that violence 
was still considered a necessary instru- 
ment for keeping the Negro in ‘“‘higs 
place.”” Moreover, it should be kept 
in mind that, with the subsidence of 
conflict between the two races on a 
larger scale, there still persisted minor 
forms of conflict which issued in new 
forms of accommodation. Therefore, 
we find that the pattern of race rela- 
tions, while possessing an underlying 
configuration, exhibits numerous vari- 
ations in the South. Moreover, as the 
South is losing its agrarian character 
through industrialization and urban- 
ization, the question of the Negro’s 
status is acquiring a new meaning. 
There are signs that the question of 
the status of the Negro is losing its 
purely racial character and is becom- 
ing tied up with the struggle of white 
and black workers against the white 
landlords and capitalists. 

The separation of the races in the 
South today, both legal and custom- 
ary, can be understood only if one 
realizes that it is a means of forcing 
the Negro to accept an inferior status. 
A Negro may be found in any place 
or in any degree of physical closeness 
with the whites if he is known to have 
any inferior status. In most cases he 
must wear the badge of his inferior 
status such as the chauffeur’s uniform 
or the maid’s cap and apron. If he 
does mot wear such a badge he is pre- 
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sumed to occupy an inferior status. A 
Negro nurse may sit in the hotel dining 
room beside her charge or a chauffeur 
may sit in the car beside his mistress; 
but a Negro passenger may not ride 
in a railway coach with a white pas- 
senger. A Negro servant may ride in 
an elevator with white passengers, but 
a Negro doctor or lawyer would be 
forcibly ejected: and even murdered 
if he resisted. 

While the Southern white man may 
appear illogical to an outsider when 
he makes such distinctions as those 
noted above, he is nevertheless behav- 
ing according to the logic of a system 
of social relationships which involves 
the relationship of superordination 
and subordination. Thus, even the 
poorest white girls may pile upon 
their Negro servant who drives them 
home in a carriage, and yet refuse to 
ride in the coach with a Negro passen- 
ger. A white man may live with a 
colored woman by whom he has chil- 
dren and insist that there shall be no 
“mixing” of the races. What he 
means is, of course, that there shall be 
no ‘‘mixing”’ of the races on terms of 
equality, or that no matter what de- 
gree of physical intimacy may exist, 
the proper social distance must be ob- 
served. 

Where such a basic pattern of rela- 
tions between whites and blacks exists 
it will become clear why democratic 
justice in the courts is impossible in 
spite of the abstract legal formula- 
tions. On the whole, it is impossible 
for a Negro to get justice in the courts 
of the South. In the police courts 
every form of brutality is practiced. 
A Negro man or woman of any degree 
of education and culture, even when 
arrested for a traffic violation may be 


clubbed into unconsciousness by the 
degenerate poor- whites, who form the 
police force of the South. To these 
poor-whites the Negro is an animal; 
for the poor-whites have none of the 
sentimental attitudes of the slave- 
owning aristocracy and their descend- 
ants. A case which the writer wit- 
nessed within the past decade in At- 
lanta gives some idea of the Negro’s 
status in the police courts of the 
South. An innocent Negro dentist, 
with his head bandaged because of a 
brutal clubbing, was brought into 
court after spending the night in jail 
on the charge of disorderly conduct 
on a street car. Two policemen boast- 
ingly told the judge that they had 
beaten him until he was unconscious. 
After the victim produced witnesses, 
including the street car conductor, 
who testified that he had no part in 
the disorder, he was held by the much 
amused judge for the grand jury on 
the charge of inciting a race riot, 
while a policeman without authoriza- 
tion or any due process of law dragged 
a Negro witness to jail where he was 
held incommunicado. 

Although lynchings have decreased 
in recent years, one should not get 
the idea that it indicates a significant 
improvement in the treatment of the 
Negro in Southern courts. In addition 
to the lynchings which continue in the 
South, violence is still widely practiced 
upon Negroes who get out of their 
“‘place.”” A Negro may be chased out 
of town because he refuses to advocate 
lower wages for Negro workers than 
that received by whites, or a Negro 
doctor may have his home burned be- 
cause it is “‘too good for a nigger to 
live in.”’ In such cases it is impossible 
to get legal redress. Within recent 
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years it was considered a significant 
improvement in the status of the Ne- 
gro before the law when a white man 
was given a light sentence for wan- 
tonly murdering an innocent Negro 
boy. 

In the sphere of politics the status 
of the Negro has scarcely changed 
since the opening of the present cen- 
tury." During recent years the Negro 
vote has occasionally been a signifi- 
cant factor in municipal politics. The 
Negro has attempted to exercise 
political power chiefly by entering the 
white primary. But the only place 
where he has made any real impres- 
sion has been in Memphis, where 
about 35,000 Negroes were registered 
in 1930. Even in Memphis the Negro’s 
political power has been used chiefly 
to adjudicate the conflict over eco- 
nomic interests between the different 
sections of Tennessee. The recent Su- 
preme Court decision which declared 
the Texas Democratic Party to be a 
private organization and thereby had 
the right to exclude Negroes indicates 
that the path to political power 
through the white primary offers no 
promise to the disfranchised blacks. 

There has always beena small group 
of white people in the South who have 
believed that no final peaceful set- 
tlement of race relations could be 
achieved through the complete sub- 
ordination of the Negro. These liberal 
white leaders have believed that, 
while the two races should maintain 
their biological integrity and social 
separateness, the Negro should be giv- 
en an opportunity to develop a civil- 
ization parallel to that of the whites. 
This point of view was expressed a 

11 See Paul Lewinson, Race, Class, and Party, for a 


thoroughgoing study of the present political status of 
the Negro. 
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quarter of a century ago by Edgar G. 
Murphy in his book, The Basis of 
Ascendency, as follows: 


There is no place in our American system 
for a helot class. Our country is a democ- 
racy; and, whether we will or no, we are 
the inheritors of a Constitution. This is 
the second irreducible factor of our prob- 
lem. Not only is the negro a negro, and not 
only is that fact among the realities, but 
it is also among the realities that the re- 
creation of our institutions and the trans- 
formation of the political and social as- 
sumptions of our age are not among our 
privileges. Nor are such enterprises among 
our conjectures or desires. We want no 
fixed and permanent populations of ‘“‘the 
inferior.”” We may in every personal or 
social sense desire separation—that is an 
issue of persona] reserve. It trenches upon 
no legal or social right. It inflicts no degra- 
dation of personal, industrial or political 
status.” 


In another book published five years 
earlier, he had set forth a similar idea. 
The clew to racial integrity for the Negro 
is thus to be found,... not in race sup- 
pression but in race sufficiency. For the 
very reason that the race in the apartness 
of its social life is to work out its destiny 
as the separate member of a larger group, 
it must be accorded its own leaders and 
thinkers, its own scholars, artists, proph- 
ets.¥8 


This same position is taken today by 
Willis D. Weatherford in the recent 
book, Race Relations, on which he 
collaborated with Charles S. Johnson. 
Mr. Weatherford speaks sentimen- 
tally about the distinctive contribu- 
tions which the Negro, among the 
different races, which he likens to the 
100,000 varieties of flowers, may make 
to American civilization. At the same 


time, Weatherford attempts to give 


12 Edgar G. Murphy, The Basis of Ascendancy. New 
York: ‘ponemane, Green and Co., 1909, p. 233. 
Edger G. Morphy, The Problems of the Present 
South ew York: The Macmillan Company, 1904, 
p. 
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scientific support to his position by 
indicating that we do not know wheth- 
er the results of race-crossing are de- 
sirable or undesirable. 

Dr. Park, who approaches the ques- 
tion of bi-racialism as an objective 
student of social changes rather than 
an advocate of a program, makes the 
following statement concerning the 
significance of bi-racialism for chang- 
ing the status of the Negro in the 
South: 


Originally race relations in the South could 
be rather accurately represented by a hori- 
zontal line, with all the white folk above, 
and all the Negro folk below. But at present 
these relations are assuming new forms, 
and in consequence changing in character 
and meaning. With the development of in- 
dustrial and professional classes within the 
Negro race, the distinction between the 
races tends to assume the form of a vertical 
line. On one side of this line the Negro is 
represented in most of the occupational 
and professional classes; on the other side 
of the line the white man is similarly repre- 
sented. The situation was this: 
All white 


All colored 


It is now this: 


White Colored 
Professional occupa- | Professional occupa- 
tion tion 
Business occupation | Business occupation 
Labor Labor 


The result is to develop in every occupa- 
tional class professional and industrial bi- 
racial organizations. Bi-racial organiza- 
tions preserve race distinction, but change 
their content. The distances which sep- 
arate the races are maintained, but the 
attitudes involved are different. The races 
no longer look up and down: they look 
across. These bi-racial organizations, so far 
as I know, are a unique product of the 
racial struggle in this country; they do not 
exist outside the United States." 





4 Robert E. Park, ‘‘The Bases of Race Prejudice,” 
Annals of the American Academy of Political and Social 
Science, 140: 20, N 1928. 


When we view the present situation 
in the South, there is evidence that 
a growing number of whites are in- 
clined to favor a bi-racial organization 
in which differences in the status of 
the Negro will be given recognition. 
In fact, many of the liberal whites 
who comprise the interracial com- 
mittees make much of the social differ- 
entiation in the Negro group and are 
disposed to treat Negroes according 
to their relative status in the Negro 
group. The relations between the two 
races under the bi-racial conception 
of race relations range from ceremo- 
nialized‘‘ good will” meetings and hand- 
shaking to genuinely human associa- 
tions on the basis of mutual regard 
and mutual interests. But the sig- 
nificance of such relationships may be 
and, as a matter of fact, are over- 
rated, so far as they are supposed to 
affect the actual status of the Negro. 
On the whole, the people who com- 
prise the interracial committees are 
sentimental in their attitudes toward 
the Negro, and, what is more impor- 
tant, either do not possess power, or 
do not care to use it, in changing the 
status of the Negro in any funda- 
mental sense. 

From the standpoint of the Negro 
group there is evidence that social and 
economic stratification is gradually 
taking place among Negroes. But here 
too there is a tendency to overesti- 
mate the significance of this develop- 
ment for a change in the status of the 
Negro. During the years preceding the 
crash in 1929, many Negroes and some 
of their white sympathizers regarded 
the development of Negro business as 
a sign of the economic emancipation 
of the Negro. This optimism was a 
reflection of the program and philos- 
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ophy of Booker T. Washington and 
the National Negro Business League. 
The facts concerning the actual eco- 
nomic development of the Negro did 
not support such optimism. While it 
was true that around a fourth of 
Negro farmers were owners in 1920, 
the great mass of Negroes in the South 
were tenants and_ sharecroppers. 
There was no industrial proletariat of 
sufficient size to support even the 
small Negro businesses. The present 
economic crisis has revealed the inse- 
cure basis upon which these enter- 
prises were built, and has convinced 
all but the most naive advocates of 
Negro business of the impossibility 
of erecting a separate economy behind 
the walls of segregation. 

The economic dependence of the 
Negro in the South furnishes the key 
to the understanding of his status. 
No amount of “‘good will’ can effect 
a change in his status as long as he 
remains in his condition of complete 
economic dependence upon the whites. 
A good example of how economic fac- 
tors rather than sentiment deter- 
mine, in the final analysis, the status 
of the Negro was furnished in the case 
of the codes for the steam laundries. 
A professor in a Southern university 
who boasted of his ‘‘good will” to- 
wards Negroes and membership on 
an interracial committee made a trip 
to Washington to argue before the 
code authority against paying laundry 
workers, most of whom are Negroes, 
more than fourteen cents an hour. 
Thus, first, we have the steam laun- 
dries taking the work away from the 
Negro washer-woman through propa- 
ganda concerning the unhealthy sur- 
roundings of the black washer-woman 
and, then, the professional ‘good 


willers” helping the steam laundries 
to keep their black workers on starva- 
tion wages. 

The Negro white-collar worker and 
the intellectual are as dependent eco- 
nomically as the Negro wage earner. 
Negro teachers in the public schools, 
both local and state, hold their jobs 
only so long as they do not oppose the 
present pattern of race relations. In 
some of the state schools Negro teach- 
ers have to appear in menial garb at 
least once a year when the legislative 
committee visits the school. This act 
of subordination consists in some 
cases in waiting on the white folk 
when they are served an annual din- 
ner. Even in the privately-supported 
schools there is no escape from sub- 
ordination to the Southern whites, for 
Northern white philanthropy is no 
longer disposed, as after the Civil 
War, to support Negro educational 
institutions that do not ‘‘cooperate’”’ 
with the local whites. The Southern 
Interracial Commission is becoming 
more and more an extra-governmental 
agency of control over the Negro. 
This power is exercised through its 
control of Negro colleges and uni- 
versities. The Negro intellectual lead- 
ership of the South, so far as the edu- 
cational institutions are concerned, 
has no more independence in guiding 
the destinies of the Negro than a Ne- 
gro driver on a Southern plantation 
before the Civil War. 

In concluding our discussion of the 
present status of the Negro in the 
South, it is necessary to call attention 
to certain factors which will in time 
affect the whole character of race re- 
lations. First, it should be kept in 
mind that the urbanization and in- 
dustrialization of the South is pro- 
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gressing rapidly. In the next section 
we shall take up the discussion of the 
effects of urbanization on the status 
of the Negro. Here we shall merely 
call attention to the fact that the in- 
dustrialization of the South in such 
areas as Birmingham is developing an 
industrial proletariat among Negroes. 
The increasing conflict between the 
workers and the employers is forcing 
the Negro to make common cause 
with white workers. Perhaps, the most 
promising signs of the growing soli- 
darity between the workers of the two 
races have appeared recently in the 
sharecroppers unions in Arkansas. 
While one can not say how far-reach- 
ing such cooperative efforts will ex- 
tend, one seems justified in saying 
that such movements indicate that 
the Negro’s struggle to change his 
status in the South will be bound up 
in the future with the struggle be- 
tween white and black workers and 
sharecroppers and the white land- 
lords and capitalists. 


THE EFFECTS OF URBANIZATION 
ON THE STATUS OF THE NEGRO 


Cities at all times have been the 
birthplace of freedom. The very nature 
of the urban environment has made 
it impossible to subject men to the 
same restrictions as those placed upon 
men bound to the soil. The move- 
ment of Negroes to the city has had a 
similar effect upon their status. Even 
Negro slaves who lived in the cities 
of the South enjoyed more freedom 
than those on the plantations. During 
slavery the free Negro population was 
concentrated for the most part in 
cities. In the urban South today, it is 
impossible to enforce the racial taboos 
which one finds in the rural areas and 


the villages. For example, a Negro 
man may be beaten or murdered for 
brushing against a white woman in a 
Southern village; but on the streets of 
Southern cities this is a daily occur- 
rence that goes unnoticed. 

The urbanization of the Negro has 
acquired significance since the open- 
ing of the twentieth century. Since 
then, over a million Negroes have 
migrated to Southern cities; while a 
million and a half have gone to urban 
areas of the North. In 1930, 43.7 per 
cent of the Negroes in the country 
were living in cities as compared to 
22.7 per cent in 1900. An important 
fact in regard to this movement to 
urban areas of the North is that the 
migration has been to the large in- 
dustrial areas. In 1930, 30.8 per cent 
of the Negro population was living 
in metropolitan areas. 

One of the important effects of the 
migration to cities on the status of 
the Negro has been the increasing 
stratification of the population, es- 
pecially in Northern cities. For ex- 
ample, a comparison of the Negroes 
engaged in professional pursuits in 
Northern cities with the same class in 
Southern brings out some important 
differences. Whereas in 1930 in South- 
ern cities over half of the professional 
group was composed of clergymen, in 
Northern cities clergymen comprise a 
little more than a tenth of the pro- 
fessional class.* But by far the most 
important class which has come into 
existence in the Northern urban en- 
vironment has been the industrial 
proletariat. For it is this class which 
is changing the character of the strug- 
gle of the Negro for status. 

6 E, Franklin Frazier, ‘Occupational Classes 


Among Negroes in Cities,’’ American Journal of 
Sociology, 35: 718-38, Mr 1930, 
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Before the migration of large num- 
bers of Negroes to Northern industrial 
centers during the period of the World 
War, the majority of Negroes in 
Northern cities were engaged in 
domestic and personal services. The 
smallness of their numbers and the 
nature of their employment left the 
matter of their status an unimportant 
issue. The ‘old families,’ a large 
proportion of whom were mulattoes, 
took special pride in the fact that they 
enjoyed considerable freedom in the 
use of institutions, which were avail- 
able to the citizens of these com- 
munities. But when large masses of 
illiterate, uncouth Negroes from the 
plantations of the South inundated 
the slum areas of these cities and 
encroached upon white settlements, 
the question of the status of the Negro 
became a burning issue. As is well 
known, clashes between the races 
resulted from this sudden disturbance 
of the social equilibrium. The North- 
ern whites initiated a policy of ex- 
clusion and segregation as a means of 
allaying conflict between the two 
races. But this was not as easy to 
accomplish as in the South; and we 
find, therefore, that the question of 
the status of the Negro in the North 
is still unsettled. 

Many of the older mulatto settlers 
in Northern cities were as hostile 
towards the Negro migrant as the 
whites. A number who were able to 
“pass” sought refuge in the white 
race. The very fact Negroes in North- 
ern cities are able to “pass” for whites 
or Spanish Americans, or Indians is an 
indication of the way in which the 
anonymity of city life enables the 
Negro to escape from the status which 
was imposed upon him in the Southern 
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agrarian environment. Many more re- 
mained in the Negro communities and 
developed a racial consciousness that 
was unknown to them before the ad- 
vent of the Southern Negro. The race 
riots helped to develop this race con- 
sciousness. In fact, the development of 
race consciousness among the mi- 
grants, as well as among the older 
settlers, was one of the outstanding re- 
sults of the movement to Northern 
cities. The growth of race conscious- 
ness on the part of the Negro masses 
has produced a degree of group soli- 
darity that has become a powerful 
force in the Negro’s struggle for 
status. The Negro has exerted the 
force of his numbers in Northern cities 
chiefly through the use of the ballot. 
While the Negro in the Northern 
urban environment does not enjoy all 
the rights of citizenship, he un- 
doubtedly enjoys more freedom in 
these cities than in any other part of 
the country. This freedom is due to 
some extent to the fact that he has 
political power. 

The Negro’s status in Northern 
cities is not commensurate with his 
political strength, so far as his num- 
bers are concerned. This is due in part 
to the fact that the Negro’s political 
power does not function in relation to 
the economic interests of the masses. 
The great mass of Negro voters act in 
accordance with sentimental appeals. 
The few rewards which go to Negro 
leaders have chiefly a symbolic value, 
aside from the economic value to the 
recipients. For their votes, Negro 
workers do not receive even the op- 
portunities to work at menial tasks, 
which often consitute the patronage 
of white political bosses. Only in 
recent years, since the economic crisis 




















has driven many Negro workers to 
regard politics from a realistic stand- 
point, have they attempted to seek 
concrete rewards for their votes. 

This recent development is chang- 


ing the character of the Negro’s . 


struggle for status in the Northern 
environment. Although at present 
this realization of the relationship 
between politics and economic reali- 
ties has brought about confusing and 
contradictory movements and tactics, 
there are signs that the Negro workers 
are acquiring an understanding of 
their place in the economic order and 
an appreciation of the necessity of 
their cooperation with white workers. 
This new orientation and, at the same 
time, confused outlook are seen in the 
case where Negro workers forced their 
political leader to displace white 
workers, and are evident in the pres- 
ent program of boycotting stores 
where Negroes are not permitted to 
work. On the other hand, there is a 
growing number of cases in which 
Negro workers are cooperating with 
white workers in a common struggle 
against employers. 


CONCLUSION 


Our brief review of the develop- 
ment of the Negro’s status in the 
United States has brought out the 
fact that it has been bound up, in the 
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final analysis, with the réle which the 
Negro has played in the economic 
system. Since he has been, on the 
whole, in a position of economic de- 
pendence upon the whites, he has 
continued to occupy an inferior status. 
The fallacy of the belief that eman- 
cipation from economic dependence 
upon the whites could be achieved 
through the building up of a separate 
economy behind the walls of segrega- 
tion is becoming apparent, even to 
those Negroes who have no funda- 
mental understanding of the economic 
structure of the modern world. The 
migration of Negroes to cities has 
brought about considerable eman- 
cipation from the system of control 
that characterized an agrarian society. 
But so far, the power of the Negro 
masses has not been utilized to im- 
prove their economic status which is 
at the foundation of their social status. 
The Negro is gradually learning that 
the status of a group is dependent 
upon social and economic power, and 
that “good will” on the part of senti- 
mental whites will not help him. In 
the urban environment he is showing 
signs of understanding the struggle for 
power between the proletariat and 
the owning classes, and is beginning 
to cooperate with white workers in 
this struggle which offers the only 
hope.of his complete emancipation. 








CHAPTER II 


A Critical Analysis of the Tactics and 
Programs of Minority Groups 


RALPH J. 


J.S. Mill in his fine treatise on Repre- 
sentative Government expressed the 
belief that it is virtually impossible 
to build up a democracy out of the 
intermingling of racially differentiated 
groups of men. It may be that his- 
torical experience has indicated the 
error of Mill’s thesis insofar as dif- 
ferent “‘racial’ groups among the 
white peoples of the world are con- 
cerned, but there is apparently much 
evidence to substantiate it when 
related to the intermixture of white 
and black populations in the same 
society. Throughout the world today, 
wherever whites and blacks are pres- 
ent in any significant numbers in the 
same community, democracy becomes 
the tool of the dominant elements in 
the white population in their ruthless 
determination to keep the blacks 
suppressed. This is true, whether the 
blacks constitute the overwhelming 
majority of the population, as in 
South Africa and Algeria, or the 
minority, as in the United States. 

The responsibility, however, rests 
not with the institution of democracy, 
per se, nor in the readily accepted 
belief that black and white simply 
cannot mix amicably on a common 
political and economic basis. Recent 
world history points out too clearly 
that modern democracy, conceived in 
the womb of middle-class revolutions, 
was early put out to work in support 
of those ruling middle-class interests 
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of capitalistic society which fathered 
it. It has remained their loyal child 
and has rendered profitable service 
for them. But when in modern Euro- 
pean countries it came to be vigor- 
ously wooed by those mass interests 
of society whose lot under modern 
industrialism has been that of cruel 
oppression, democracy was quickly 
discredited and disowned, and fas- 
cism became the favored child of Big- 
Business-controlled governments. The 
significant fact is that democracy, 
while never offered in any large meas- 
ure to the black populations of the 
world, has been extended to the great 
masses of the working-class popula- 
tion only so long as it was employed 
by them as a harmless device involv- 
ing no real threat to the increasing 
control of the society by the ruling 
classes. 

Minority populations, and particu- 
larly racial minorities, striving to 
exist in any theoretically democratic 
modern society, are compelled to 
struggle strenuously for even a moder- 
ate participation in the democratic 
game. Minority groups are always 
with us. They may be national minor- 
ities, z.e., distinct ethnic groups with 
an individual national and cultural 
character living within a state which 
is dominated by some other national- 
ity, as in German and Polish Upper 
Silesia; or they may come under the 
looser definition of minorities em- 
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THE TACTICS OF MINORITY GROUPS 


ployed by the League of Nations, 
including any people in any state 
differing from the majority population 
in either race, language or religion, 
such as the Negro in the United 
States. But whatever the nature of the 
minority group, its special problems 
may always be translated in terms 
of political, economic, and _ social 
disadvantages. Group antagonisms 
develop, which are fed by mythical 
beliefs and attitudes of scorn, deri- 
sion, hate and discrimination. These 
serve as effective social barriers and 
fix the social, and hence, the political 
and economic status of the minority 
population. The mental images or 
verbal characterizations generally ac- 
cepted as descriptive of the members 
of the particular racial group,—the 
“pictures in our heads” so aptly dis- 
cussed by Walter Lippmann,—give 
rise to stereotypes which are of the 
greatest significance in race relations.! 
These race distinctions, along with 
similar class and caste distinctions, 
are so thoroughly rooted in our social 
consciousness as to command serious 
attention in any consideration of 
programs whose objective is equit- 
able treatment for minority racial 
groups. 

Many are the non-scientific. solu- 
tions for the problem of black-white 
race relations that have been offered. 
Racial equality and tolerance have 
been pled for far and wide. But these 
solutions ignore the seemingly basic 
fact that whenever two groups of 
peoples in daily contact with each 
other, and having readily identifiable 
cultural or racial differentiations, are 
likewise forced into economic com- 


1 Walter Lippmann, Public Opinion. New York: 
Macmillan Co., 1922, Ch. I, passim. 
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petition, group antagonisms must 
inevitably prevail. 


Tue Neacro as A MINORITY 
GROUP IN THE U.S. 


The Negro group in the United 
States is characterized by the condi- 
tions of easy racial identification and 
severe economic competition with the 
dominant white population. In addi- 
tion, the position of the Negro in this 
country is conditioned by the histor- 
ical fact of his ancestral slavery. All 
of the present-day relations between 
the disadvantaged Negro group and 
the majority white group are in 
fluenced by this master-slave heritage, 
and the traditional competition be- 
tween poor-white and Negro masses. 
The stamp of racial and social in- 
feriority placed upon the Negro, the 
detached, condescending paternalism 
of the ‘‘better elements” of the 
Southern white population, the “mis- 
sionary” enterprise of Northern phi- 
lanthropy, the bitter antipathies 
between black and white laboring 
masses, ‘‘Uncle Tomism” in both its 
cruder and more polished modern 
forms, and the inferiority complex of 
the Negro group itself, may be directly 
traced to these historical roots. 

The factors of race and the slavery 
tradition do not fully explain the per- 
petuation of the “race problem,” 
however. Much of what is called 
prejudice against the Negro can be 
explained in economic terms, and in 
the peculiar culture of the Southern 
states, with their large ‘‘poor-white” 
populations. The determination of 
the ruling class of large land-holders 
in the South to perpetuate in law and 
custom the doctrine of the racial 
inferiority of the Negro was made 
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possible only because this numerically 
preponderant poor-white population 
feared the economic competition and 
the social and political power of the 
large black population. The cultural, 
political and economic degradation of 
the Negro also gave the poor-whites 
their sole chance for “status.” 
Intelligent elements in the white 
Southern population have in recent 
years begun to admit that other 
factors than mere ‘‘race” are involved 
in many of the abusive practices 
employed to intimidate the Negro in 
the South. For example, Mr. Arthur 
Raper, in his excellent study, The 
Tragedy of Lynching, explains that 
the bases of the lynching of Negroes 
in the South reside in the determina- 
tion of the white South to exploit the 
Negro, culturally, politically and 
economically. Such “social pressures,”’ 
as he calls them, are exemplified, for 
instance, when a planter assures the 
outsider that the propertyless Negroes 
in his community are wholly satisfied 
with their small pay, their one-teacher 
schools and plantation-unit churches, 
and their chronic economic and polit- 
ical dependency. “The query”, writes 
Raper, ‘‘but are they really satis- 
fied?’’, is answered quickly and firmly: 
“Well, if they’re not they’d better 
be!’? In other words the large white 
land-holding and industrial groups in 
the South are determined to keep the 
Negro in a servile condition and as a 
profitable and almost indispensable 
labor supply. In so doing, black 
workers have been aligned against 
white, from slavery days on, and bitter 
antagonisms have developed between 
these groups. The resulting ‘racial’ 


2 Arthur Raper, The Tragedy of Lynching. Gos 
Hill; University North Carolina Press, 1933, p. 4 
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situation has not been in any sense 
disadvantageous to the employing 
class, which is not insensitive to the 
merits of the policy of divide et impera 
in labor-employer relationships. 

In reality the Negro population in 
the United States is a minority group 
only in the narrowly racial sense. In 
every other respect it is subject to the 
same divisive influences impinging 
upon the life of every other group in 
the nation. Economically, the Negro, 
in the vast majority, is identified with 
the peasant and proletarian classes of 
the country, which are certainly not 
in the minority. Politically, the 
Negro, until recent years under the 
spell of the “‘ Lincolnian Legend,’ was 
almost completely identified with the 
Republican Party. He was aligned, 
therefore, with what constituted with 
monotonous regularity the majority 
political group. The Negro thus has 
been subjected to the same sectional, 
political and economic forces which 
have influenced the white population, 
with admitted additional aggravation 
due solely to the race equation. 

Negro leadership, however, has 
traditionally put its stress on the 
element of race; it has attributed the 
plight of the Negro to a peculiar racial 
condition. Leaders and organizations 
alike have had but one end in view— 
the elimination of ‘discrimination 
against the race.’ This attitude has 
been reflected in the tactics which 
they have employed to correct abuses 
suffered by their group. They have 
not realized that so long as this basic 
conflict in the economic interests of 
the white and black groups persists, 
and it is a perfeetly natural phenom- 
enon in a modern industrial society, 
neither prayer, nor logic, nor emotional 
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or legal appeal can make much head- 
way against the stereotyped racial 
attitudes and beliefs of the masses of 
the dominant population. The signifi- 
cance of this to the programs of the 
corrective and reform organizations 
working on behalf of the group should 
be obvious. The most that such organ- 
izations can hope to do is to devote 
themselves to the correction of the 


more flagrant specific cases of abuse, 


which because of their extreme nature 
may exceed even a prejudiced popular 
approval; and to a campaign of public 
enlightenment concerning the merits 
of the group they represent and the 
necessity for the establishment of a 
general community of interest among 
all groups in the population. 


OBJECTIVES SOUGHT BY 
Minority Groups 


In general, the objectives which 
minority groups traditionally struggle 
for are those tenets of social justice 
embraced by eighteenth-century liber- 
alism, with its democratic creed of 
liberty, equality, and fraternity. This 
liberalism purported to guarantee the 
individual’s economic and _ political 
freedom. Economic freedom for the 
individual assumed his right to the 
protection of the state in the acquisi- 
tion and use of his property for his 
private benefit and profit. In fact, 
however, democratic liberalism did 
little to create those conditions which 
would facilitate the acquisition of 
property by any great numbers of the 
society. To the contrary, its principles 
were applied in countries whose eco- 
nomic structures were so ordered that 
the great masses of the populations 
were presupposed to be non-property- 
holding workingmen, whose opportu- 


nities for obtaining property became 
progressively less easy, and whose 
economic status was increasingly less 
certain as a result of technological and 
financial developments within the 
economic structure,—resulting in 
periodic unemployment, loss of in- 
come and dissipation of meager sav- 
ings. In the United States the presence 
of the frontier, with the free land it 
offered and its rich natural resources, 
vitalized the American Dream that 
every energetic and thrifty American 
could win economic independence. The 
American frontier, however, was never 
widely open to the Negro population, 
and this was one of the factors that 
forestalled the development of class 
stratification, and a consciousness of 
it, in the Negro population to the same 
degree as found in the white. 

Political freedom for the individual 
assumed his right to equality before 
the law, the right to freedom of speech, 
press, religion, assemblage and move- 
ment, and to democratic participation 
in the government through the una- 
bridged use of the ballot. 


Tactics oF Minority Groups 


On this assumption that members 
of minority groups, like those of the 
majority populations in democratic 
countries, possess certain inalienable 
rights,—political, social and econom- 
ic,—which they must struggle to 
preserve, leaders and organizations 
of minority groups map out programs 
and techniques of action designed to 
protect their people. Roughly, and 
rather arbitrarily, the tactics which 
such groups ordinarily employ in this 
struggle can be summarised as fol- 
lows: 
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(1) Violent 

(a) Direct rebellion and secession 
by force. 

(b) Cooperation with other dis- 
sentient elements toward im- 
mediate or ultimate revolu- 
tion. 

(2) Non-Violent 

(a) Zionism and Garveyism, in- 
volving migration to new and 
foreign soil. 

(b) Economic, including passive 
resistance (the Gandhi move- 
ment) and economic sep- 
aratism. 

(ec) Conciliation, including inter- 
racial organizations. 

(d) Political, including a deter- 
mined fight for the ballot and 
justice through laws, lobby- 
ing, picketing, mass demon- 
strations and the courts. 


a 


While each of these methods has 
been employed at one time or another 
by some minority group, those listed 
under the non-violent heading have 
been the tactics most seriously advo- 
cated by American Negro leadership 
in its efforts to free the group from 
political and economic inequality. 


VIOLENT TACTICS 


Numerically, the American Negro 
is so overwhelmed by the white popu- 
lation, and in addition the members 
of the group are so scattered through- 
out this vast country, that serious 
consideration need not be afforded 
the tactic of direct secession and 
rebellion by force. Likewise, the Negro 
masses are so lacking in radical class 
consciousness; they are so conserva- 
tive and deeply imbued with a peasant 
psychology and the lingering illusion 
of the American Dream, that any 
possibility of large-scale identification 
of the Negro population with revolu- 
tionary groups can be projected only 


in the future. The Communist Party 
has seriously proselyted among the 
Negro group but with only indifferent 
success. The immediate task of such 
movements in this country is to 
develop radical class-consciousness 
among the working-class masses of 
both white and Negro populations, 
with a view to the ultimate recogni- 
tion of an identity of interest and 
consequent black and white solidarity 
in a militant labor movement. 


Non-Vioutent Tactics 


Racial Separatism.—Because of 
the seeming hopelessness of the fight 
to win equal rights for many minority 
racial groups, some of the leadership 
of such groups has often espoused a 
“defeatist’”’ philosophy, which takes 
the form of racial separatism. This 
defeatism in its most extreme form 
follows the general design of the 
Zionist movement. For the American 
Negro the Garvey program may be 
characterized as the black counterpart 
of the Zionist movement. Thousands 
of American Negroes came to believe 
that the racial barriers to equality in 
this country could never be sur- 
mounted, and they flocked to the 
support of the Garvey ‘“‘back-to- 
Africa” movement which flourished 
after the last war. Like all programs 
of this character, Garveyism offered 
the Negro an emotional escape from 
oppressive conditions. Also like other 
such programs it was impractical, 
for attractive land for such venture 
was no longer available, due to the 
consuming greed and the inexorable 
demands of imperialist nations. The 
Garvey movement could offer only 
Liberia to the American Negro,—one 


of the most backward and unhealthy 
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territories of an altogether uninviting 
West Africa. Moreover, the Liberians 
themselves did not want the American 
Negroes. 

Economic Passive Resistance.— 
There are many variations of the non- 
violent economic tactics, but the most 
significant are those which advocate 
economic passive resistance and eco- 
nomic separatism. Supporters of eco- 
nomic passive resistance usually look 
to Gandhi for their guidance. They 
see powerful weapons available to the 
oppressed group in the employment 
of the economic boycott and in fear- 
less self-sacrifice. Through such tactics 
they propose to wring economic and 
political justice from the dominant 
group by striking at its most sensitive 
spot, its markets, and by shaming its 
Christian conscience. In the first 
place, the Gandhi movement has not 
succeeded in India, despite the fact 
that it was attempted in the one 
courtry offering it its greatest possi- 
bilities of success. The natives of India 
are overwhelmingly preponderant in 
the population and are capable of 
self-immolation on behalf of a cause 
to a degree unknown to Western 
peoples. Moreover, their country is 
not industrialized and their low stand- 
ard of living is such that it cannot be 
materially affected by the inevitable 
reprisals of the controlling groups. 
Even so, however, the movement 
could not break down the military 
and financial buttresses of the relative 
handful of Englishmen allied with the 
native ruling interests which control 
the country. 

In a highly industrialized country 
the possibilities from the employment 
of this method of resistance are much 
less. It means, of necessity, that the 
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members of the group in the mass 
must be willing at the outset to accept 
an even lower standard of living than 
that which they already enjoy. But 
more important still is the fact that 
it is unlikely that any such movement 
could long withstand the unyielding 
and inevitable resistance which would 
be launched against it by the business 
rulers of the country. Presumably, in 
industrial societies this tactic would 
involve the organization of group 
cooperatives for the production of 
industrial and agricultural products. 
As soon as such a movement assumed 
threatening proportions, it would be 
obliged to withstand severe counter- 
boycotts which would deprive the 
members of the group of many neces- 
sary commodities which they could 
not produce themselves. Moreover, 
they would be denied essential credit 
and capital. The legal and police forces 
of the state would inevitably be 
aligned against them, and, in addition, 
they would be subjected to the char- 
acteristic gangster attacks which have 
recently proved so helpful to em- 
ployers in labor disputes. 

A mild version of this form of 
economic passive resistance has been 
from time to time advocated by Negro 
leaders in this country as one means 
of obtaining economic justice under 
the existing system. Particularly dur- 
ing the depression has this doc- 
trine gained circulation in the guise 
of the ‘‘don’t-buy-where-you-can’t- 
work” movement. The fallacy of this 
method is obviously discovered in its 
assumption that it can offer any real 
relief to the great masses of Negroes. 
Its outlook is narrowly racial, and it 
fails to realize that it can create no 
new jobs but that it can only gain 
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jobs for Negroes by displacement of 
whites. Since there is already a woe- 
fully inadequate number of jobs, 
whenever a Negro is thus forced into 
a job in a Negro community a white 
man is forced out and must seek em- 
ployment elsewhere. And, since the 
Negro communities do not offer 
sufficient economic activity to absorb 
even the number of Negroes now 
employed, this can only mean that 
Negroes employed in white communi- 
ties are endangered of losing their 
jobs in proportion to the success of the 
movement. At best, it could create 
only a vicious cycle of job displace- 
ment. Moreover, the proponents of 
the doctrine fail to grasp the fact that 
the Negro is not out of a job simply 
because he is a Negro, but, rather 
because the economic system finds 
itself incapable of affording an ade- 
quate number of jobs for all,—in fact, 
its productive system is so organized 
that it must have a marginal labor 
supply. But the most serious defect in 
the rationalization of this tactic is in 
the fact that it widens still further the 
already deplorable gap between the 
white and black working-classes of the 
nation, by boldly placing the competi- 
tion for jobs on a strictly racial basis. 
If the doctrine were carried out to its 
logical conclusion, it would necessarily 
advocate that Negro workers be 
organized as a great strike-breaking 
group. 

Economic Separatism.—As a result 
of the highly segregated life which 
racial minority groups are often com- 
pelled to live, there is a strong ten- 
dency for the doctrine of economic 
separatism to take root as a promising 
palliative for both political and eco- 
nomic oppression. This has been a 
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particularly virulent creed among 
American Negroes, chiefly due to the 
impetus given the movement by 
Booker T. Washington and his suc- 
cessor, Major Moton. Negro businesses 
are almost entirely the product of 
segregation and can be characterized 
as “defensive enterprises.’’ The prom- 
ise of this hope of constructing an 
independent and segregated black 
economy within the walls of the white 
capitalist economy is excellently dis- 
cussed by Spero and Harris in the 
following words: 


Yet how such an independent economy is 
to rise and function when the white world 
outside controls credit, basic industry, and 
the state is something which the sponsors 
of the movement prefer to ignore. If such 
an economy is to rise it will have to do so 
with the aid of white philanthropy and will 
have to live upon white sufferance. If the 
great white banks and insurance companies 
decide that they want Negro business it is 
hard to see how the little black institutions 
can compete successfully against them. The 
same holds for the chain stores and various 
retail establishments. They will be able to 
undersell their Negro competitors if they 
want to, and the Negro world will not con- 
tinue indefinitely to pay higher prices for 
its goods merely out of pride of race. Basic 
industry will continue to remain in the 
hands of the white world, for even the most 
ardent supporters of an independent black 
economy will admit that there is no pros- 
pect of the Negro capitalists amassing 
enough wealth to establish steel mills, 
build railroads and pipe lines, and gain 
control of essential raw materials.* 


Political Tactics: Civil Libertarian- 
ism.—Perhaps the favorite method of 
struggle for rights employed by minor- 
ity groups is the political. Through 
the use of the ballot and the courts 
strenuous efforts are put forth to gain 

8 Sterling D. Spero and Abram L. Harris, The Black 


ver New York: Columbia University Press, 1931, 
p. a 
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social justice for the group. Extreme 
faith is placed in the ability of these 
instruments of democratic govern- 
ment to free the minority from social 
proscription and civic inequality. The 
inherent fallacy of this belief rests in: 
the failure to appreciate the fact that 


the instruments of the state are 


merely the reflections of the political 
and economic ideology of the domi=- 





nant group, that the political arm of _ 


the state cannet-be-diverced from its 
prevailing economic structure, whose 
\servant it must inevitably be.| 
egro like ' 
Dr. Du Bois, and organizations such as 
the National Association for the Ad- 
vancement of Colored People, which 
he helped to found in 1909, have 
conducted a militant fight under this 
illusory banner. They have demanded 
full equality for the Negro, involving 
the eradication of all social, legal, and 
political restrictions tending to draw 
a line of distinction between the black 
citizen and the white. The Negro, like 
the white American, is to quaff the 
full draught of eighteenth-century 
democratic liberalism. The Negro 
individual citizen must have every 
right boasted by the individual white 
citizen, including the franchise, 
freedom of economic opportunity 
(consisting chiefly of the right to em- 
ployment without discrimination), the 
right to accommodations in public 
places and on common carriers, the 
right to voluntary choice of his place 
of residence without involuntary seg- 
regation, the right to jury service, 
and equal expenditures of public 
funds for education and other public 
services. In pursuing this struggle the 
Negro has been seriously handicapped, 
because he has never yet been able to 


; 
j 
j 


win any large measure of participation 
in the franchise. It is estimated that 
today at least 90 per cent of the adult 
Negroes in the Southern states are 
excluded from the suffrage, and it is 
here that the great masses of the 
Negro population are concentrated. 
Consequently the group leadership 
has had to lean heavily upon sym- 
pathetic white supporters, lobbying, 
picketing, written and verbal protests, 
and appeals, mass demonstrations, 
and the courts. 

The confidence of the proponents 
of the political method of alleviation 
is based on the protection which they 
feel is offered all groups in the society 
by that sacred document the Consti- 
tution. Particularly do they swear by 
the Bill of Rights and its three sup- 
plements, the Thirteenth, Fourteenth 
and Fifteenth amendments, as a 
special charter of the black man’s 
liberties. The Constitution is thus 
detached from the political and eco- 
nomic realities of American life and 
becomes a sort of protective angel 
hovering above us and keeping a con- 
stant vigil over the rights of all 
America’s children, black and white, 
rich and poor, employer and employee 
and, like impartial justice, blinded to 
their differences. This view ignores 
the quite significant fact that the 
Constitution is a very flexible instru- 
ment and that, in the nature of things, 
it cannot be anything more than the 
controlling elements in the American 
society wish it to be. In other words, 
this charter of the black man’s liber- 
ties can never be more than our legisla- 
tures, and, in the final analysis, our 
courts, wish it to be. And, what these | 
worthy institutions wish it to be can 
never be more than what American j 
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public opinion wishes it to be. Unfor- 
tunately, so much of American public 
opinion is seldom enlightened, sym- 
pathetic, tolerant or humanitarian. 
Too often it resembles mob violence. 

Interracial Conciliation.—It follows, 
therefore, that the policy of civil 
libertarianism is circumscribed by the 
dominant mores of the society. Its 
success, in the final analysis, must 
depend upon its ability to create a 
sympathetic response to its appeals 
among influential elements in the 
controlling population. In the long 
run its militancy must be softened and 
the inevitable tendency is for it to 
conform to the general pattern of the 
genteel programs of interracial con- 
ciliation, which attempt to cultivate 
the good will of the white upper 
classes. The churches, the young 
men’s and young women’s Christian 
associations, the interracial com- 
missions, and social welfare agencies 
such as the Urban League, are the 
leading institutions among the Negro 
engaged in the dubiously valuable 
work of developing interracial fellow 
feeling. 

It is not surprising, therefore, that 
assertedly militant civil-libertarian 
organizations like the N.A.A.C.P. 
should employ tactics which are pro- 
gressively less militant. Such organi- 
zations, if they remain constant in 
their faith, are forced into a policy of 
conciliation with the enlightened, 7.e., 
the ruling interests, in the dominant 
group. They must rely upon sym- 
pathetic understanding and fair play 
in their campaigns for social justice, 
and they can scarcely expect to find 
these noble traits in the victimized 
and unenlightened masses. Conse- 
quently, the more “‘liberal’”’ the better 





elements of the white South become, 
the less militant these associations 
can afford to be. They can be militant, 
but only politely so; they can attack, 
but not too harshly; they must en- 
treat, bargain, compromise and capit- 
ulate in order to win even petty gains. 
They must politely play the game 
according to the rules even though 
they have no stakes. In other words, 
they play cricket. 

The Courts——Such policies merely 
reflect the fact, established by the 
legal and political history of the group, 
that the Negro in the United States 
is a special ward of the Supreme 
Court. The Negro has had countless 
experiences which sufficiently estab- 
lish the fact that he has rights only as 
this august tribunal allows them, and 
even these are, more often than not, 
illusory. It is only inadvertently that 
the courts, like the legislatures, fail 
to reflect the dominant mass opinion. 
It must be futile, then, to expect these 
agencies of government to afford the 
Negro protection for rights which are 
denied to him by the popular will. 
Moreover, even could we optimis- 
tically hope that the Supreme Court, 
in its theoretical legal detachment, 
would go counter to the popular will 
and wipe out the proscriptions im- 
posed on the Negro, as it appeared to 
do in the Scottsboro cases, the condi- 
tion of the group could not be greatly 
changed. In the first place, American 
experience affords too many proofs 
that laws and decisions contrary to the 
will of the majority cannot be en- 
forced. In the second place, the Su- 
preme Court can effect no revolution- 
ary changes in the economic order, 
and yet the status of the Negro, as 
that of other groups in the society, is 
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fundamentally fixed by the function- 
ing and the demands of that order. 
The very attitudes of the majority 
group which fix the Negro in his 
disadvantaged position are part and 
parcel of the American economic and 
political order. 

The peculiar position of the Negro 
as a ward of the judiciary is readily 
explained by his political history. The 
Civil War amendments were designed 
to give him a rather nebulous freedom 
and to protect him in his fundamental 
rights. The Thirteenth amendment 
guaranteed his physical freedom. The 
Fourteenth purported to protect his 
right of life, liberty and property, 7.e., 
to afford him the full privileges and 
immunities of citizenship, due process 
and equal protection of the laws. The 
Fifteenth amendment assured him 
that he would not be deprived of the 
suffrage because of his race, color, or 
previous servitude. These measures 
were realistic, they recognized that 
the newly-emancipated Negro citizen 
would be crushed by the Southern 
states unless special protection were 
afforded him. They were applied di- 
rectly as limitations upon the states. 
But the Negro has never been ac- 
cepted as a participating, legal mem- 
ber of his Southern state. There is 
perhaps a measure of government for 
the Negro in the South, but never of 
or by him. The Southern states recog- 
nize no duty to insure or extend his 
legal rights, and the Constitution im- 
poses no such positive responsibility 
upon them. The state governments, 
being ‘democratic’ governments, 
were keenly responsive to the popu- 
lar will, and seriously devoted them- 
selves to the task of preserving the 
inferior status of the Negro popula- 


tion. The issue is thus clearly drawn 
for the Negro. Against the subversive 
laws of the state legislatures and de- 
cisions of the state courts he opposes 
his ‘‘ Constitutional rights.’”’ The bur- 
den of proof is always upon him. For 
the interpretation and realization of 
these rights he is forced to appeal to 
the Supreme Court. 

Thus the Negro has been compelled 
to substitute the complicated, ardu- 
ous and expensive processes of litiga- 
tion for the ballot box. What other 
groups are able to do for themselves, 
the Negro hopes the judiciary to do 
for him. There is more than ample 
evidence in the decisions of the su- 
preme tribunal of the landon questions 
involving the rights of the Negro to 
disprove the possibility of any gen- 
eral relief from this quarter. 

The fight for the rights of the group 
before the courts directs itself to such 
impairments and deprivations of civil 
liberties as segregation, together with 
inferior accommodations and instruc- 
tion in the public schools, unequal ap- 
portionment of school funds, segrega- 
tion and inferior accommodations on 
common carriers, residential segrega- 
tion, exclusion from jury service, dis- 
franchisement, and peonage. These 
evils have all been attacked through 
litigation but with only indifferent 
success. In scores of decisions on these 
questions the highest courts of the 
land have amply demonstrated their 
willingness to acquiesce in the pre- 
vailing attitudes of the dominant 
population in respect to the Negro. 

The legal theory behind such de- 
cisions is that race discrimination is 
contrary to the Constitution only 
when it involves inequality in rights 
or the possession by one race of rights 
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which are denied to another solely be- 
cause of its race. Race “distinctions,” 
on the other hand, if based on sub- 
stantial differences, do not constitute 
discrimination. Such permissible race 
distinctions in law are usually as- 
cribed to one or more of the following 
motives: (1) the prevention of race 
conflicts; (2) the preservation of race 
purity by the prevention of intermar- 
riage or of illicit sex relations; (3) the 
existence of race peculiarities which 
demand recognition in special legisla- 
tion. It is well settled that statutes 
may be framed to attain any of these 
objectives which will not be objection- 
able to the protective clauses of the 
Fourteenth Amendment. 

Thus, since the Fourteenth amend- 
ment is directed only against action 
by the states, a common carrier may, 
in the absence of federal legislation, 
provide for the separation of white 
and Negro passengers in interstate 
commerce.‘ Similarly, a_ restrictive 
covenant in a deed of conveyance of 
real estate, by which the grantee 
covenants that the property described 
shall never be used or occupied by, or 
sold, leased or given to, any Negro, 
has been held not to contravene the 
Fourteenth amendment.® Statutes re- 
quiring separate public schools for 
white and Negro children have long 
been sustained by the courts, as was 
a statute of the state prohibiting the 
teaching of the two races in the same 
private school.’ Likewise, a state is 
upheld in requiring Chinese pupils to 
attend the schools provided for Negro 
pupils.’ Pursuing its racial theories to 
the extreme, the Court has admitted 


4 Chiles v. Chesapeake and Ohio Ry., 218 U.S. 71 
(1910) 

6 Corrigan v. Buckley, 271 U.S. 323 (1926). 

¢ Berea College v. Kentucky, 211 U.S. 45 (1908). 

1 Gong Lum v. Rice, 275 U.S. 78 (1927). 


that fornication, when committed by 
persons of different races, may be 
punished more severely by the state 
than when committed by persons of 
the same race.* 

The ability of the courts to hand 

down what appear to be legally sound 
opinions and still permit popular 
abuses of the Negro’s rights to per- 
sist is largely due to the adroitness of 
the white legislators in the art of 
drawing up and administering their 
laws. These abuses generally occur 
under the protection of laws which 
are ‘‘fair on their face,’’ and unless 
the court is disposed to look behind 
the face of the law to its administra- 
tion the Negro can receive no relief. 
This is admirably illustrated by a 
comparison of the court’s attitude in 
the case of Yick Wo v. Hopkins® and 
Plessy v. Ferguson.'° In the Yick Wo 
case, involving the discriminatory ad- 
ministration of a law to the disadvan- 
tage of Chinese, the court, in deciding 
the case in favor of the appellants, 
said: 
Though the law itself be fair on its face and 
impartial in appearance, yet, if it is applied 
and administered by public authority with 
an evil eye and an unequal hand, so as prac- 
tically to make unjust and illegal dis- 
criminations between persons in similar 
circumstances, material to their rights, the 
denial of equal justice is still within the 
prohibition of the Constitution. 


Ten years later, however, in Plessy v. 
Ferguson, involving an attack by a 
Negro on a “‘separate-but-equal-ac- 
comodations” provision for common 
carriers in the law of the State of 
Louisiana, the court accepted the act 
at its face value and refused to admit 
the contention of violation of consti- 
~ § Pace v. Alabama, 106 U.8. 583 (1883). 


118 U.S. 356 (1886). 
10 163 U.S. 537 (1896). 
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tutional rights advanced by the plain- 
tiff. The court, in fact, indorsed the 
provision, saying, 

... the case reduces itself to the question 
whether the statute of Louisiana is a 
reasonable regulation, and with respect to 
this there must necessarily be a large dis- 
cretion on the part of the legislature. In 
determining the question of reasonable- 
ness it is at liberty to act with reference to 
the established usages, customs and tra- 
ditions of the people, and with a view to 
the promotion of their comfort, and the 
preservation of the public peace and good 
order. 


Perhaps no better example of the 
tendency of the Supreme Court to 
detach itself from political reality 
when questions involving Negro rights 
are concerned and to resort to legal 
fictions, can be afforded than the 
opinion of Justice Roberts in the re- 
cent Texas Primary case." It is seem- 
ingly of no concern to the court in 
this unanimous decision that a party 
performs a vital political function, 
that the Democratic Primary in Texas 
is in fact the only significant election, 
and that exclusion from the primary 
robs the Negro of his franchise. The 
Court could only see that the prohi- 
bitions of the Constitution are pro- 
hibitions against the actions of the 
state, and that a political party is a 
private, voluntary association, pre- 
sumably something akin to the Elks. 
It is significant to note that Chief 
Justice Hughes, in handing down an 
opinion in one of the celebrated Gold 
Clause cases, Perry v. U.S., while 
solemnly discussing the obligation of 
the government to keep faith with its 
contracts, said: ‘“‘. . . the contractual 
obligation still exists and, despite in- 
"Wt Grovey v. Townsend, No. 863, October Term 


(1934). 
44 No. 532, October Term (1934). 


firmities of procedure, remains bind- 
ing upon the conscience of the sover- 
eign.’’5 But Justice Roberts, in meet- 
ing the argument that if Negroes are 
refused admission to the Democratic 
Primary in Texas they are in fact 
altogether deprived of the suffrage, 
this sacred right of democratic gov- 
ernment, failed to recognize that the 
sovereign had any conscience at all, 
and sought refuge in the dialectical 
stratosphere by admonishing that 

So to say is to confuse the privilege of 
membership in a party with the right to 
vote for one who is to hold a public office. 
With the former the state need have no 
concern, with the latter it is bound to con- 
cern itself, for the general election is a 
function of the state government and dis- 
crimination by the state as respects par- 
ticipation by negroes on account of their 
race or color is prohibited by the federal 
constitution. 


Thus, although the Democratic Pri- 
mary actually takes the place of the 
general election in Texas (as in most 
other states below the Mason and 
Dixon Line), Mr. Roberts assures us 
that justice is served, since the Negro 
may still go through the useless exer- 
cise of casting a shadow vote at the 
general election. The decision is es- 
pecially ironical in view of the fact 
that the court invoked the Fourteenth 
amendment—the most important 
section of the Negro’s charter of 
liberty—as the sanction for thus de- 
nying him the franchise. 

The recent discouraging decision of 
the Supreme Court in the Herndon 
case gives eloquent testimony to the 
ability of the Court to avoid delicate 
issues by hiding behind legal techni- 
calities. 


13 Italics mine. 
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while winning a minor and too often 
illusory victory now and then, are 
essentially inefficacious in the long 
run. They lead up blind alleys and 
are chiefly programs of escape. No 
minority group should relent in the 
most determined fight for its rights, 
but its leadership should recognize 
the limitations of opportunistic and 
socially blind policies. The only real- 
istic program for any minority group 
in modern America is one which is 
based upon an intelligent analysis of 


the problems of the group in terms of 
the broad social forces which deter- 
mine its condition. Certainly no pro- 
gram of opportunism and no amount 
of idealism can overcome or control 
these forces. The only hope for the 
improvement in the condition of the 
masses of any American minority 
group is the hope that can be held 
out for the betterment of the masses 
of the dominant group. Their basic 
interests are identical and so must be 
their programs and tactics. 
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CHAPTER III 


The Extent and Character of Separate 


Schools in the United States 
HORACE MANN BOND 


There lives in a great Southern city 
a gentleman—a white gentleman— 
whose contacts are many, and whose 
knowledge of the cultural life of the 
section is wide and varied. This 
gentleman is a Southerner. He is a 
member of the directing board of a 
great philanthropic foundation, a 
trustee of numerous educational in- 
stitutions, and among these latter in- 
stitutions is a Negro University. 

The following conversation, re- 
ported verbatim, which the writer 
recently had with this gentleman, 
may serve not only to introduce this 
paper; it may also explain the temer- 
ity with which the writer quotes the 
conversation here with every confid- 
ence that, so far as the gentleman is 
concerned, he will be none the wiser 
for that conversation having appeared 
in print. 

“So you are from Nashville?’’, 
asked the gentleman courteously. 

so Ving? ? 

“How is Chancellor Kirkland get- 
ting along? I suppose you know him.” 

The writer was a loss to explain 
that he had not had numerous op- 
portunities to meet the venerated 
Chancellor socially, and so he stum- 
bled in his answer. 

“But you attended Vanderbilt, 
didn’t you?” 


STRUCTURAL EVALUATION NECESSARY 


There is an interesting sequel to 
the implications of such a conversa- 


tion in the recently published impres- 
sions of a young Belgian student re- 
garding Negro schools in the South. 
Aliens have, said Mr. Rothschild, 
“.,. a rather misguided opinion. ... 
One generally thinks... the situa- 


tion of the two races is similar... it 
is impossible to realize the pitiful 
conditions prevailing over here... I 


was astounded after realizing the 
misery and ignorance of the farmers 
in the South . . . the number of chil- 
dren not attending school, and the 
pay of teachers stupefied me.” 

Mr. Rothschild should not feel 
badly about his ‘misguided opinion.” 
It is shared by men and women of the 
highest educational attainments in 
this country, men and women whom 
we have a right to expect to be better 
informed upon such matters. One 
only wonders how he got to the bot- 
tom of the situation. All of us know of 
that long-sustained hypocrisy which 
carefully shielded every visitor from 
any contact with anything “‘unpleas- 
ant’? connected with Negroes or Ne- 
gro schools. Who has not seen the 
classroom carefully repaired, broken 
window-panes replaced, new seats in- 
stalled, whole buildings painted, in 
preparation for the visitation of per- 
sons from outside who might “get 
the wrong impression,”—or the right 
one? Who has not seen such feverish 
activities as characterized the vicinity 
of Fisk University several years ago, 
in anticipation of a visit to the school 
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of John D. Rockefeller, Jr., and Julius 
Rosenwald; when the Nashville De- 
partment of Streets effected repairs to 
the streets around the school in three 
days that Negro citizens had been 
trying to obtain for thirty years? 

It is this downright persistence in 
ignorance that justifies any reiteration 
of the present status of Negro schools 
in the United States, on any and all 
occasions. 

By the law of nineteen states and 
the District of Columbia, school au- 
thorities are required to maintain 
separate schools for white and Negro 
pupils. In three other states, school 
authorities are vested with the dis- 
cretionary power to establish sepa- 
rate schools for the races. ‘‘In twelve 
states separate schools are prohibited 
either by constitutional or statutory 
enactment; and in fourteen states, the 
law is silent on the question.’”! 

An infinite variety exists within 
these states with reference to the ac- 
tual enforcement of the statutes. 
Charles 8. Johnson? reports that in 
the black-belt county of Macon, Ala- 
bama, he found three Negro children 
out of a total of 553 surveyed who 
were regularly attending white plan- 
tation schools. There are instances of 
Northern Communities in which Ne- 
gro children are segregated, although 
the segregation is in direct violation 
of law. It is plain that mere geographi- 
cal description of the extent and char- 
acter of Negro schools is inadequate 
to a complete understanding of the 
phenomenon. 

An analysis of the form of the sepa- 
rate school, comparative in nature, is 
necessary. Likewise essential is an 


1 See ‘‘Editoria] Note,"’ this volume. 
2 Shadow of the Plantation, p. 134. 
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understanding of those problems, in- 
dependent of relative physical stand- 
ards of effectiveness, which involve 
what might be called “the psychology 
of the separate school.” With form 
and function, institution and force, 
structure and purpose defined, we 
may be able to evaluate the separate 
school more adequately as a unique 
phenomenon peculiar only to the 
American Democracy. 


Historic Lessons From 
SEPARATE SCHOOLS 


Structurally, the separate school 
for Negro children in the United 
States is an institution inferior to 
corresponding schools maintained for 
white children. In isolated instances 
an approximation of equal opportu- 
nity is to be found. The District of 
Columbia is usually cited as one ex- 
ample of a separate system for Negro 
children which has, for years, exhi- 
bited proximate equality in the ma- 
terial evidences of educational effec- 
tiveness for both white and Negro 
children, including the payment of 
equal salaries for equal training and 
for equal amounts of work, and the 
provision of an adequate physical 
plant for the performance of educa- 
tional functions. Even this educa- 
tional paradise, however, is not with- 
out its thistles; complaints by Negro 
patrons of overcrowding, and of ap- 
propriations inferior to those accorded 
to white schools, are a matter of 
yearly record in the District. 

In other cities in Northern states 
where separate schools are main- 
tained for Negro children without the 
express mandate of the laws, the 
existence of discriminations between 
white and Negro schools is largely 
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dependent upon the length of time 
during which the separate system has 
been operative. Historically, separate 
systems in the South began with 
every assurance of equality for the 
children of the two races; and this 
equality was maintained in fact for a 
decade or more in most of the South- 
ern states. We must wait for a few 
years to see if this cycle of equal 
promises, followed by a brief period 
of educational equality, is to be fol- 
lowed in the North by the same 
widening of the breach between 
schools for Negroes and whites which 
has been characteristic of the South. 
Certainly we now know that every 
past instance of the inauguration of 
separate schools has followed this 
same pattern. 

Let us consider the case of separate 
schools for Negroes in the City of 
Boston, Massachusetts, where we 
have a record of more than one hun- 
dred years of the changing fortunes 
of the institution. In the case of 
Roberts v. The City of Boston, brought 
to test the legality of maintaining a 
separate system for Negroes, the 
Supreme Court of Massachusetts said 
in 1849: ‘For half a century, separate 
schools have been kept in Boston for 
colored children, and the primary 
school in Belknap street was estab- 
lished in 1820, and has been kept 
there ever since.’’? The Court added, 
“Schools for colored children were orig- 
inally established at the request of 
the colored citizens, whose children 
could not attend the public schools 
on account of the prejudice then ex- 
isting against them.’’* 

* Cited in Gilbert T. Stephenson, Race Distinctions 


tn American Law. New York: D. Appleton and Co., 
eae 5 «de 
4 Ibid. 


The Court, of course, did not carry 
its study of “origins” back far enough; 
for the establishment of separate 
schools in Boston evidently origi- 
nated, not in the “request of the 
colored citizens,’ but in the practical 
exclusion of Negro children from the 
public schools ‘‘on account of the 
prejudice then existing against them.” 

By 1846 the Negroes of Boston had 
come to the conviction that the sepa- 
rate schools established for their chil- 
dren did not provide an equality of 
educational opportunity comparable 
to that provided for the separate 
schools for white children. In their 
effort to abolish separate schools they 
were aided by such powerful hu- 
manitarians as Wendell Phillips and 
Charles Sumner. The Court held in 
1849 that materially equal oppor- 
tunities were being provided for Negro 
children, and separate schools were 
continued until their final abolition in 
1857 as a result of legislation by the 
Massachusetts legislature. 

To recapitulate: the Negroes of 
Boston found their children practi- 
cally excluded from the public schools 
by the prejudice of other patrons and 
children. They asked for separate 
schools. In less than twenty years 
the found that the separate system 
did not provide equality. In the 
meantime, public opinion had under- 
gone a change; Negro children were 
again acceptable in the schools. Con- 
stant agitation, coupled with the for- 
tunate chance of a rising tide of 
abolitionist sentiment, enabled them 
to abolish the separate school and 
enjoy full educational opportunity. 

The separation of Negro children 
from white in Gary, Indianapolis, 
Dayton, and in other Northern cities 
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within the last few years, may well 
follow the same cycle, of the changing 
status of Negroes reflected in separate 
school enactments for the city of Bos- 
ton. Nearly one hundred years ago in 
Ohio, Illinois, and in Indiana, public 
opinion forced the establishment of 
separate schools for Negro children. 
That public opinion slowly changed, 
and in each case where separate 
schools were abolished, the schools 
for Negroes were inferior to those 
maintained for white children. 

There is an instructive historic par- 
allelism between the establishment of 
separate schools in Northern states 
for Negro children in the period from 
1820-1850, and the current diffusion 
of separatism in the North since 1920. 
There is no reason to believe that by 
1950 the Negro separate schools in 
these Northern cities will not be as 
structurally inferior to white schools 
as the citizens of Boston discovered 
for their city in 1849. 


Wuy NeGrRo CHILDREN ARE 
SEPARATED FROM WHITE 


In those states in the South which 
have maintained separate schools for 
the two races for more than sixty 
years, there is an undeniable in- 
equality in the existing separate sys- 
tems. This inequality is shown in 
whatever index is taken to measure 
relative educational efficiency from 
the structural viewpoint—length of 
term, salaries, the provision of teach- 
ers, buildings, or equipment. 

As in Boston, the establishment of 
separate schools in the South resulted 
from racial prejudice. As in the North- 
ern city, full guarantees of equality 
were given by the white people most 
insistent upon the separation of the 


races. As in Boston, equality was 
maintained for a few years, followed 
by growing inequalities between the 
schools for the two racial groups. 

Separate schools were finally abol- 
ished in Boston; they may be initiated 
there again, as a result of changing 
tides of racial adjustments. Separate 
schools in the South have no prospect 
of a near abolition; and the inequality 
for Negro schools which seems to be 
an almost inevitable feature of a 
separate school system, shows no re- 
lative sign of disappearing. 

The causes for this consistent in- 
feriority of Negro schools in a sepa- 
rate system are inherent in the very 
reason for their being. The inaugura- 
tion of separate schools, the motiva- 
tion of the crises which force Negroes 
to accept, or even to ask for them, 
are not original with Negroes. The 
basis for the separate school is ap- 
parently an unwillingness of the white 
population to accept the Negro as a 
full participant in the life of our De- 
mocracy. 

Fundamentally, what this means is 

that, in the words of an old Indiana 
decision on the question, 
This [exclusion] has not been done because 
they do not need any education, nor be- 
cause their wealth was such as to render 
aid undesirable, but because black children 
were deemed unfit associates of white, as 
school companions.® 


The burden of exclusion rests with 
the white population, and is subject 
to its desires. Negroes are not sepa- 
rated from white children because 
white children ‘‘are deemed unfit as- 
sociates” of Negro children, but for 
the reverse reason. Our very thinking 


5 Cited in G. T. Stephenson, Race Distinctions in 
American Law, p. 167. 
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on the matter, as expressed in our 
terminology, confirms the universal 
stamp of this conviction. When we 
think of ‘“‘separate” schools, we think 
of Negro, and not of white schools. 
The ‘‘white’”’ school is the norm, the 
standard, in fact, ‘the school”; the 
“separate” school is the Negro school. 

The economy of a single to a dual 
system of schools is so obvious that it 
needs no further exposition here. 
When a community establishes a 
double system in place of a single 
one, it might be presumed that it 
has weighed the cost of duplication, 
and has engaged itself to pay that 
cost in view of the advantages, su- 
perior to base economical motives, 
which may be expected to derive 
from the dual system. This rational 
approach to the situation has no- 
where been long sustained in practice 
in this country. Eventually duplica- 
tion has become so heavy a load that 
one of two courses was adopted; the 
separate system for Negroes was re- 
absorbed into the single system for 
all children, or the interests of the 
separate system for Negro children 
were sacrificed to the greater advance- 
ment of the system for white children. 

The degree of inequality existing 
between schools for Negroes and 
whites in separate school systems ex- 
hibits a wide variety, capricious in 
the extreme. The Negro separate sys- 
tem in the District of Columbia is 
probably far superior to any system 
in which white children are enrolled 
in any Southern city or state. The 
Negro children of Birmingham, Ala- 
bama, are probably better taught 
than the white children of any one 
of a number of hill counties within 
fifty miles of Birmingham. Within the 
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same administrative unit, however, it 
would be difficult to find a Negro 
school not materially below every 
white school in that same administra- 
tive unit. Measured by financial in- 
dices, expenditures for the two sepa- 
rate systems may be identical in one 
county, while, in the same state, ex- 
penditures for white children exceed 
those for Negroes in a ratio of fifty or 
more to one. 


VARIETIES OF SEPARATION 


We have said that the separate 
school is an instrument of policy in 
the hands of the dominant group, 
with a foundation upon the concept 
of racial inequality and unassimila- 
bility. It has been suggested that the 
structural inferiority of the system 
that is actually “separated’”’—the Ne- 
gro system—must be regarded as an 
inevitable concomitant of such a sys- 
tem. 

There are considerations involved 
in separate schools for Negroes other 
than those of material and physical 
equality. These conditions involve the 
outcomes of the policy of separation, 
and the consequent effect upon the 
minds of the segregated Negro chil- 
dren, who are separated from the 
white children as one would take 
from a school those with measles, 
or chicken-pox, or diphtheria. The 
structural inequality of the separate 
Negro school is warrant of an in- 
ferior educational process; and there 
are subtle shadings to the effect of 
segregation which need to be carefully 
balanced regardless of the mainten- 
ance of physically equivalent oppor- 
tunities for both races. 

Consider an instance of a type of 
separation reported from New Jersey. 
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In this case the Negro children were 
housed in the same school building, 
but had entrance to their room 
through a separate playground. In 
addition, the play space for Negro 
children was carefully fenced off from 
that for white children by a high wire 
fence, at the top of which were several 
strands of barbed wire. 

The teacher of the Negro children 
had a standard degree, and was paid 
the same salary paid to the teachers 
of the white children. Their room was 
quite as adequate as any in use by 
the white children. Structurally, those 
children were receiving an equal edu- 
cational opportunity—an American 
chance. 

There are other aspects to such a 
situation, however, which cannot be 
contemplated without a shudder. Im- 
agine the dozen or so Negro children 
fenced away from a hundred or more 
white children—and why? Perhaps 
black is catching. 

Or consider those instances where 
Negroes in high school and college 
are seated, in class, on the back row, 
while their white companions are 
seated alphabetically. The writer re- 
cently heard an anti-Nazi lecture to 
a group of American Negroes on the 
treatment of Jewish children in Ger- 
many. The lecturer’s voice reached a 
crescendo of pitying sympathy as he 
described the manner in which one 
little Jewish child was used, by the 
teacher, as a demonstration of the 
racial inferiority of the Jew. 

It is a frightful story, of course, 
but its rendition left the audience a 
trifle cold. And many of us were 
thinking—‘ The same thing has hap- 
pened to me, or to my little girl, and 
none of our eloquent white friends 
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ever thought of making a lecture on it.” 

Such instances precipitate the crisis 
in which many Negroes are willing to 
accede to the institution of separate 
schools as quickly as possible, in or- 
der to rescue their children from such 
inhuman treatment. 

It is by no means sure, however, 
that the separate school is the com- 
plete answer to such crises. Especially 
is this true where Negro children are 
relegated to a hovel that passes for a 
school, or are presented with inferior 
opportunities for instruction which 
may negative the advance made in 
self-respect and personal pride. The 
temptation is almost irresistible to use 
the Negro separate school as a device 
for aggrandizing the opportunities 
given to white school children. This 
is more characteristic of communities 
with a high percentage of Negroes in 
the population than where Negroes 
are in a minority. 


SEPARATE SCHOOLS: THE 
SociaAL SETTING 


The separate school for Negroes is, 
of course, but one feature of the tre- 
mendous variety of discriminations 
to which the race is subject in this 
country. Nor are separate schools 
maintained alone for Negro children. 
In many cities in Texas a triplicate 
system is maintained, one for white, 
one for Negro, and one for Mexican 
children. There are separate schools 
for white cotton mill children in many 
Southern cities, the middle-class white 
patrons refusing to allow their respec- 
table children to attend school along 
with the little “‘lint-heads,”’ and pre- 
vailing upon school authorities to 
gerrymander districts in order to ex- 
clude the hoi polloi. 








Dit? 
isis 
ig to 
rate 
. or- 
such 


ver, 
Oom- 
ally 
are 
ra 
rior 
‘ich 
in 
“he 
use 
ice 
ies 
his 
ies 


eS 








CHARACTER OF SEPARATE SCHOOLS 327 


These instances teach the lesson 
that class prejudices may be involved 
in the separation of children in school, 
as well as racial prejudices. There are, 
indeed, Negro public schools with a 
clientele that is restricted as far as 
possible to upper-class Negro chil- 
dren, even when such restriction is 
not provided for by the geographical 
location of the school in a socially 
superior neighborhood. 

It is not the province of this paper 
to suggest what should be done about 
the separate school; this structural 
examination need proceed no further 
than the recognition of the institution 
for what it is. It may be proper here 


to reemphasize the fact that the sepa- 
rate school is, after all, symbolic of 
more important maladustments of 
the Negro in the United States; and 
the correlated fact that it cannot be 
isolated either as a subject for study, 
or a subject for attack, apart from its 
social and economic context. Whether 
we accept the separate school as an 
inevitable fait accompli, and try to 
make the best of it; or whether we 
refuse to accept it, and intend to de- 
vote all of our energies to fighting it; 
these alternatives should be linked to 
our attitude toward our existing so- 
cial and economic system, and be 
consistent with it. 











CHAPTER IV 


Does the Negro Need Separate Schools? 


W. E. BURGHARDT DU BOIS 


There are in the United States 
some four million Negroes of school 
age, of whom two million are in school, 
and of these, four-fifths are taught by 
forty-eight thousand Negro teachers 
in separate schools. Less than a half 
million are in mixed schools in the 
North, where they are taught almost 
exclusively by white teachers. Beside 
this, there are seventy-nine Negro 
universities and colleges with one 
thousand colored teachers, beside a 
number of private secondary schools. 

The question which I am discussing 
is: Are these separate schools and in- 
stitutions needed? And the answer, 

|to my mind, is perfectly clear. They 

are needed just so far as they are 
ee for the proper education of 
the Negro race. The proper education 
of any people includes sympathetic 
ltouch between teacher and pupil; 
knowledge on the part of the teacher, 
not simply of the individual taught, 
but of his surroundings and back- 
ground, and the history of his class 
and group; such contact between pu- 
pils, and between teacher and pupil, 
on the basis of perfect social equality, 
as will increase this sympathy and 
knowledge; facilities for education in 
equipment and housing, and the pro- 
motion of such extra-curricular ac- 
tivities as will tend to induct the 
child into life. 

If this is true, and if we recognize 
the present attitude of white America 
toward black America, then the Ne- 
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gro not only needs the vast majority 
of these schools, but it is a grave ques- 
tion if, in the near future, he will not 
need more such schools, both to take 
care of his natural increase, and to 
defend him against the growing ani- 
mosity of the whites. It is of course 
fashionable and popular to deny this; 
to try to deceive ourselves into think- 
ing that race prejudice in the United 
States across the Color Line is gradu- 
ally softening and that slowly but 
surely we are coming to the time 
when racial animosities and class 
lines will be so obliterated that sepa- 
rate schools will be anachronisms. 

Certainly, I shall welcome such a 
time. Just as long as Negroes are 
taught in Negro schools and whites 
in white schools; the poor in the 
slums, and the rich in private schools; 
just as long as it is impracticable to 
welcome Negro students to Harvard, 
Yale and Princeton; just as long as 
colleges like Williams, Amherst and 
Wellesley tend to become the pro- 
perty of certain wealthy families, 
where Jews are not solicited; just so 
long we shall lack in America that 
sort of public education which will 
create the intelligent basis of a real 
democracy. 

Much as I would like this, and hard 
as I have striven and shall strive to 
help realize it, I am no fool; and I 
know that race prejudice in the Uni- 
ted States today is such that most 
Negroes cannot receive proper edu- 
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cation in white institutions. If the 
public schools of Atlanta, Nashville, 
New Orleans and Jacksonville were 
thrown, open to all races tomorrow, 
the education that colored children 
would get in them would be worse 
than pitiable. It would not be educa- 
tion. And in the same way, there are 
many public school systems in the 
North where Negroes are admitted 
and tolerated, but they are not edu- 
cated; they are crucified. There are 
certain Northern universities where 
Negro students, no matter what their 
ability, desert, or accomplishment, 
cannot get fair recognition, either in 
classroom or on the campus, in din- 
ing halls and student activities, or in 
common human courtesy. It is well- 
known that in certain faculties of the 
University of Chicago, no Negro has 
yet received the doctorate and seldom 
can achieve the mastership in arts; at 
Harvard, Yale and Columbia, Ne- 
groes are admitted but not welcomed; 
while in other institutions, like Prince- 
ton, they cannot even enroll. 

Under such circumstances, there is 
no room for argument as to whether 
the Negro needs separate schools or 
not. The plain fact faces us, that 


' either he will have separate schools 


or he will not be educated. There 
may be, and there is, considerable 
difference of opinion as to how far 
this separation in schools is today 
necessary. There can be argument as 
to what our attitude toward further 
separation should be. Suppose, for 
instance, that in Montclair, New 
Jersey, a city of wealth and culture, 
the Board of Education is deter- 
mined to establish separate schools 
for Negroes; suppose that, despite 
the law, separate Negro schools are 


already established in Philadelphia, 
and pressure is being steadily brought 
to extend this separation at least to 
the junior high school; what must be 
our attitude toward this? 

Manifestly, no general and inflexi- 
ble rule can be laid down. If public 
opinion is such in Montclair that Ne- 
gro children can not receive decent 
and sympathetic education in the 
white schools, and no Negro teachers 
can be employed, there is for us no 
choice. We have got to accept Negro 
schools. Any agitation and action 
aimed at compelling a rich and power- 
ful majority of the citizens to do what 
they will not do, is useless. On the 
other hand, we have a right and a 
duty to assure ourselves of the truth 
concerning this attitude; by careful 
conferences, by public meetings and 
by petitions, we should convince our- 
selves whether this demand for sepa- 
rate schools is merely the agitation of 
a prejudiced minority, or the con- 
sidered and final judgment of the 
town. 

There are undoubtedly cases where 
a minority of leaders force their 
opinions upon a majority, and induce 
a community to establish separate 
schools, when as a matter of fact, 
there is no general demand for it; 
there has been no friction in the 
schools; and Negro children have been 
decently treated. In that case, a firm 
and intelligent appeal to public opin- 
ion would eventually settle the mat- 
ter. But the futile attempt to compel 
even by law a group to do what it is 
determined not to do, is a silly waste 
of money, time, and temper. 

On the other hand, there are also 
cases where there has been no separa- 
tion in schools and no movement to- 
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ward it. And yet the treatment of 
Negro children in the schools, the 
kind of teaching and the kind of ad- 
vice they get, is such that they ought 
to demand either a thorough-going 
revolution in the official attitude to- 
ward Negro students, or absolute 
separation in educational facilities. 
To endure bad schools and wrong 
education because the schools are 
“mixed” is a costly if not fatal mis- 
take. I have long been convinced, for 
instance, that the Negroes in the 
public schools of Harlem are not get- 
ting an education that is in any sense 
comparable in efficiency, discipline, 
and human development with that 
which Negroes are getting in the 
separate public schools of Washing- 
ton, D.C. And yet on its school situa- 
tion, black Harlem is dumb and 
complacent, if not actually laudatory. 

Recognizing the fact that for the 
vast majority of colored students in 
elementary, secondary, and collegiate 
education, there must be today sepa- 
rate educational institutions because 
of an attitude on the part of the white 
people which is not going materially 
to change in our time, our customary 
attitude toward these separate schools 
must be absolutely and definitely 
changed. As it is today, American 
Negroes almost universally disparage 
their own schools. They look down 
upon them; they often treat the Ne- 
gro teachers in them with contempt; 
they refuse to work for their adequate 
support; and they refuse to join pub- 
lic movements to increase their effi- 
ciency. 

The reason for this is quite clear, 
and may be divided into two parts: 
(1) the fear that any movement which 
implies segregation even as a tem- 





porary, much less as a relatively per- 
manent institution, in the United 
States, is a fatal surrender of prin- 
ciple, which in the end will rebound 
and bring more evils on the Negro 
than he suffers today. (2) The other 
reason is at bottom an utter lack of 
faith on the part of Negroes that their 
race can do anything really well. If 
Negroes could conceive that Negroes 
could establish schools quite as good 
as or even superior to white schools; if 
Negro colleges were of equal grade in 
accomplishment and in scientific work 
with white colleges; then separation 
would be a passing incident and not 
a permanent evil; but as long as 
American Negroes believe that their 
race is constitutionally and perma- 
nently inferior to white people, they 
necessarily disbelieve in every possi- 
ble Negro Institution. 

The first argument is more or less 
metaphysical and cannot be decided 
a priori for every case. There are 
times when one must stand up for 
principle at the cost of discomfort, 
harm, and death. But in the case of 
the education of the young, you must 
consider not simply yourself but the 
children and the relation of children 
to life. It is difficult to think of any- 
thing more important for the develop- 
ment of a people than proper training 
for their children; and yet I have re- 
peatedly seen wise and loving colored 
parents take infinite pains to force 
their little children into schools where 
the white children, white teachers, 
and white parents despised and re- 
sented the dark child, made mock of 
it, neglected or bullied it, and literally 
rendered its life a living hell. Such 
parents want their child to “fight” 
this thing out,—but, dear God, at 
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what a cost! Sometimes, to be sure, 
the child triumphs and teaches the 
school community a lesson; but even 
in such cases, the cost may be high, 
and the child’s whole life turned into 
an effort to win cheap applause at the 
expense of healthy individuality. In 
other cases, the result of the experi- 
ment may be complete ruin of char- 
acter, gift, and ability and ingrained 
hatred of schools and men. For the 
kind of battle thus indicated, most 
children are under no circumstances 
suited. It is the refinement of. cruelty 
to require it of them. Therefore, in 
evaluating the advantage and disad- 
vantage of accepting race hatred as a 
brutal but real fact, or of using a little 
child as a battering ram upon which 
its nastiness can be thrust, we must 
give greater value and greater em- 
phasis to the rights of the child’s own 
soul. We shall get a finer, better bal- 
ance of spirit; an infinitely more ca- 
pable and rounded personality by put- 
ting children in schools where they 
are wanted, and where they are happy 
and inspired, than in thrusting them 
into hells where they are ridiculed and 
hated. 

Beyond this, lies the deeper, broad- 
er fact. If the American Negro really 
believed in himself; if he believed that 
Negro teachers can educate children 
according to the best standards of 
modern training; if he believed that 
Negro colleges transmit and add to 
science, as well as or better than other 
colleges, then he would bend his ener- 
gies, not to escaping inescapable as- 
sociation with his own group, but to 
seeing that his group had every op- 
portunity for its best and highest de- 
velopment. He would insist that his 
teachers be decently paid; that his 


schools were properly housed and 
equipped; that his colleges be supplied 
with scholarship and research funds; 
and he would be far more interested 
in the efficiency of these institutions 
of learning, than in forcing himself 
into other institutions where he is not 
wanted. 

As long as the Negro student wishes 
to graduate from Columbia, not be- 
cause Columbia is an institution of 
learning, but because it is attended by 
white students; as long as a Negro 
student is ashamed to attend Fisk or 
Howard because these institutions are 
largely run by black folk, just so long 
the main problem of Negro education 
will not be segregation but self-knowl- 
edge and self-respect. 

There are not many teachers in 
Negro schools who would not esteem 
it an unparalleled honor and boast of 
it to their dying day, if instead of 
teaching black folk, they could get a 
chance to teach poor-whites, Irishmen, 
Italians or Chinese in a ‘‘white” in- 
stitution. This is not unnatural. This 
is to them a sort of acid test of their 
worth. It is but the logical result of 
the ‘“‘white’’ propaganda which has 
swept civilization for the last thou- 
sand years, and which is now bol- 
stered and defended by brave words, 
high wages, and monopoly of oppor- 
tunities. But this state of mind is 
suicidal and must be fought, and 
fought doggedly and bitterly: first, by 
giving Negro teachers decent wages, 
decent schoolhouses and equipment, 
and reasonable chances for advance- 
ment; and then by kicking out and 
leaving to the mercy of the white 
world those who do not and cannot 
believe in their own. 

Lack of faith in Negro enterprise 
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leads to singular results: Negroes will 
fight frenziedly to prevent segregated 
schools; but if segregation is forced 
upon them by dominant white public 
opinion, they will suddenly lose inter- 
est and scarcely raise a finger to see 
that the resultant Negro schools get 
a fair share of the public funds so as 
to have adequate equipment and 
housing; to see that real teachers are 
appointed, and that they are paid as 
much as white teachers doing the same 
work. Today, when the Negro public 
school system gets from half to one- 
tenth of the amount of money spent 
on white schools, and is often conse- 
quently poorly run and poorly taught, 
colored people tacitly if not openly 
join with white people in assuming 
that Negroes cannot run Negro en- 
terprises, and cannot educate them- 
selves, and that the very establish- 
ment of a Negro school means starting 
an inferior school. 

The N.A.A.C.P. and other Negro 
organizations have spent thousands 
of dollars to prevent the establish- 
ment of segregated Negro schools, 
but scarcely a single cent to see that 
the division of funds between white 
and Negro schools, North and South, 
is carried out with some faint approxi- 
mation of justice. There can be no 
doubt that if the Supreme Court were 
overwhelmed with cases where the 
blatant and impudent discrimination 
against Negro education is openly 
acknowledged, it would be compelled 
to hand down decisions which would 
make this discrimination impossible. 
We Negroes do not dare to press this 
point and force these decisions be- 
cause, forsooth, it would acknowledge 
the fact of separate schools, a fact 
that does not need to be acknowl- 


edged, and will not need to be for two 
centuries. 

Howard, Fisk, and Atlanta are 
naturally unable to do the type and 
grade of graduate work which is done 
at Columbia, Chicago, and Harvard; 
but why attribute this to a defect in 
the Negro race, and not to the fact 
that the large white colleges have 
from one hundred to one thousand 
times the funds for equipment and 
research that Negro colleges can com- 
mand? To this, it may logically be 
answered, all the more reason that 
Negroes should try to get into better- 
equipped schools, and who pray denies 
this? But the opportunity for such 
entrance is becoming more and more 
difficult, and the training offered less 
and less suited to the American Negro 
of today. Conceive a Negro teaching 
in a Southern school the economics 
which he learned at the Harvard Busi- 
ness School! Conceive a Negro teacher 
of history retailing to his black stu- 
dents the sort of history that is taught 
at the University of Chicago! Imagine 
the history of Reconstruction being 
handed by a colored professor from 
the lips of Columbia professors to the 
ears of the black belt! The results of 
this kind of thing are often fantastic, 
and call for Negro history and soci- 
ology, and even physical science 
taught by men who understand their 
audience, and are not afraid of the 
truth. 

There was a time when the ability 
of Negro brains to do first-class work 
had to be proven by facts and figures, 
and I was a part of the movement 
that sought to set the accomplish- 
ments of Negro ability before the 
world. But the world before which I 
was setting this proof was a disbe- 
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lieving white world. I did not need 
the proof for myself. I did not dream 
that my fellow Negroes needed it; 
but in the last few years, I have be- 
come curiously convinced that until 
American Negroes believe in their own 
power and ability, they are going to 
be helpless before the white world, 
and the white world, realizing this in- 
ner paralysis and lack of self-confi- 
dence, is going to persist in its insane 
determination to rule the universe for 
its own selfish advantage. 

Does the Negro need separate 
schools? God knows he does. But 
what he needs more than separate 
schools is a firm and unshakable belief 
that twelve million American Negroes 
have the inborn capacity to accom- 
plish just as much as any nation of 
twelve million anywhere in the world 
ever accomplished, and that this is 


\not because they are Negroes but be- 


jcause they are human. 

So far, I have noted chiefly negative 
arguments for separate Negro institu- 
tions of learning based on the fact 
that in the majority of cases Negroes 
are not welcomed in public schools 
and universities nor treated as fellow 
human beings. But beyond this, there 
are certain positive reasons due to the 
fact that American Negroes have, be- 
cause of their history, group experi- 
ences and memories, a distinct entity, 
whose spirit and reactions demand a 
certain type of education for its de- 
velopment. 

In the past, this fact has been noted 
and misused for selfish purposes. On 
the ground that Negroes needed a 
type of education ‘‘suited”’ to them, 
we have an attempt to train them as 
menials and dependents; or in the 
case of West Indians, an attempt to 


perpetuate their use as low-paid la- 
borers by limiting their knowledge; 
or in the case of African natives, 
efforts to deprive them of modern 
languages and modern science in order 
to seal their subordination to out- 
worn mores, reactionary native rulers, 
industrialization. 

What I have in mind is nothing like 
this. It is rather an honest develop- 
ment of the premises from which this 
plea for special education starts. It is 
illustrated by these facts: Negroes 
must know the history of the Negro 
race in America, and this they will 
seldom get in white institutions. Their 
children ought to study textbooks like 
Brawley’s “Short History,” the first 
edition of Woodson’s ‘Negro in Our 
History,’’ and Cromwell, Turner and 
Dykes’ ‘Readings from Negro Au- 
thors.’”? Negroes who celebrate the 
birthdays of Washington and Lincoin, 
and the worthy, but colorless and 
relatively unimportant “founders” of 
various Negro colleges, ought not to 
forget the 5th of March,—that first 
national holiday of this country,which 
commemorates the martyrdom of 
Crispus Attucks. They ought to cele- 
brate Negro Health Week and Negro 
History Week. They ought to study 
intelligently and from their own point 
of view, the slave trade, slavery, 
emancipation, Reconstruction, and 
present economic development. 

Beyond this, Negro colleges ought 
to be studying anthropology, psychol- 
ogy, and the social sciences, from the 
point of view of the colored races. To- 
day, the anthropology that is being 
taught, and the expeditions financed 
for archeological and ethnographical 
explorations, are for the most part 
straining every nerve to erase the 
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history of black folk from the record. 
One has only to remember that the 
majority of anthropologists have peo- 
pled the continent of Africa itself with 
almost no Negroes, while men like 
Sayce and Reisner have even declared 
that the Ethiopians have no Negro 
blood! All this has been done by the 
legerdemain and metaphysics of no- 
menclature, and in the face of the 
great and important history of black 
blood in the world. 

Recently, something has been done 
by colored scholars to correct the ex- 
traordinary propaganda of post-war 
psychology which sent men like Brig- 
ham and McDougall rushing into 
scientific proof of Negro congenital 
inferiority. But much more is neces- 
sary and demanded of Negro scholar- 
ship. In history and the social sciences 
the Negro school and college has an 
unusual opportunity and rdéle. It does 
not consist simply in trying to parallel 
the history of white folk with similar 
boasting about black and brown folk, 
but rather an honest evaluation of 
human effort and accomplishment, 
without color blindness, and without 
transforming history into a record of 
dynasties and prodigies. 

Here, we have in America, a work- 
ing class which in our day has achieved 
physical freedom, and mental clarity. 
An economic battle has just begun. It 
can be studied and guided; it can 
teach consumers’ cooperation, de- 
mocracy, and socialism, and be made 
not simply a record and pattern for 
the Negro race, but a guide for the rise 
of the working classes throughout the 
world, just at the critical time when 
these classes are about to assume their 
just political domination which is 





destined to become the redemption of 
mankind. 

Much has been said of the special 
esthetic ability of the Negro race. 
Naturally, it has been exaggerated. 
Naturally, it is not a racial character- 
istic in the sense of hereditary, inborn, 
and heritable difference; but there is 
no doubt but what the tremendous 
psychic history of the American and 
West Indian groups has made it possi- 
ble for the present generation to ac- 
cumulate a wealth of material which, 
with encouragement and training, 
could find expression in the drama, in 
color and form, and in music. And 
no where could this training better 
be pursued than in separate Negro 
schools under competent and intelli- 
gent teachers? What little has already 
been done in this line is scarcely a 
beginning of what is possible, pro- 
vided the object is not simple enter- 
tainment or bizarre efforts at money 
raising. 

In biology, the pioneering work of 
Carolyn Bond Day could be extended 
indefinitely in Negro laboratories; and 
in the purely physical and chemical 
sciences, the need of Negroes familiar 
with the intricate technical basis of 
modern civilization would not only 
help them to find their place in the 
industrial scene for their own organ- 
ization, but also enable them to help 
Abyssinia, India, China, and the col- 
ored world, to maintain their racial 
integrity, and their economic inde- 
pendence. It could easily be the mis- 
sion and duty of American Negroes to 
master this scientific basis of modern 
invention, and give it to all mankind. 

Thus, instead of our schools being 
simply separate schools, forced on us 
by grim necessity, they can become 
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centers of a new and beautiful effort 
at human education, which may easily 
lead and guide the world in many im- 
portant and valuable aspects. It is for 
this reason that when our schools are 
separate, the control of the teaching 
force, the expenditure of money, the 
choice of textbooks, the discipline and 
other administrative matters of this 
sort ought, also, to come into our 
hands, and be incessantly demanded 
and guarded. 

I remember once, in Texas, reading 
in a high-school textbook for colored 
students, the one anecdote given con- 
cerning Abraham Lincoln: he was 
pictured as chasing Negro thieves all 
night through the woods from his 
Mississippi flatboat! Children could 
read that history in vain to learn any 
word of what had been accomplished 
in American history by Benjamin 
Banneker, Jan Matseliger, Elijah Mc- 
Coy, Frederick Douglass, or James 
Dunn. In fact, one of the peculiar 
tragedies of the smaller Southern col- 
leges is that they hire as teachers of 
history, economics and sociology, col- 
ored men trained in Northern institu- 
tions where not a word of any infor- 
mation concerning these disciplines, 
so far as Negroes are concerned, has 
ever been imparted to them. I speak 
from experience, because I came to 
Atlanta University to teach history in 
1897, without the slightest idea from 
my Harvard tuition, that Negroes 
ever had any history! 

I know that this article will forth- 
with be interpreted by certain illiter- 
ate “‘nitwits’” as a plea for segregated 
Negro schools and colleges. It is not. 
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It is simply calling a spade a spade. 
It is saying in plain English: that a 
separate Negro school, where children 
are treated like human beings, trained 
by teachers of their own race, who 
know what it means to be black in 
the year of salvation 1935, is infinitely 
better than making our boys and girls 
doormats to be spit and trampled 
upon and lied to by ignorant social 
climbers, whose sole claim to supe- 
riorityis ability to kick‘ niggers’ when 
they are down. I say, too, that certain 
studies and discipline necessary to 
Negroes can seldom be found in white 
schools. 

It means this, and nothing more. 

To sum up this: theoretically, 
the Negro needs neither segregated 
schools nor mixed schools. What he 
needs is Education. What he must 
remember is that there is no magic, 
either in mixed schools or in segre- 
gated schools. A mixed school with 
poor and unsympathetic teachers, 
with hostile public opinion, and no 
teaching of truth concerning black 
folk, is bad. A segregated school 
with ignorant placeholders, inade- 
quate equipment, poor salaries, and 
wretched housing, is equally bad. 
Other things being equal, the mixed 
school is the broader, more natural 
basis for the education of all youth. 
It gives wider contacts; it inspires 
greater self-confidence; and suppresses 
the inferiority complex. But other 
things seldom are equal, and in that 
case, Sympathy, Knowledge, and the 
Truth, outweigh all that the mixed 
school can offer. 











CHAPTER V 


Some Psychogenic Hazards of Segregated 
Education of Negroes 
HOWARD HALE LONG 


For what shall a man be profited, if he shall 
gain the whole world, and forfeit his own 
soul? 


PuRPOSE 


The purpose of this paper is to 
examine some of the problems created 
or largely contributed to by segre- 
gated schools. The phenomena which 
we shall discuss must not be thought 
of as resulting solely from bi-racial 
schools. The matter is not as simple 
as that. To limit the discussion to the 
narrow school situation would fall 
little short of “throwing out the baby 
with the bath.” Bi-racial schools are 
rather an index of a total situation or 
set of mind in the dominant group. It 
would be far too difficult a task, even 
if it were possible at present, to tease 
out of the complex the specific con- 
tributions of separate schools. The 
segregated schools assume importance 
because: (a) They are the crystalliza- 
tion of forces into laws or practices 
which operate in other spheres behind 
a screen of individualism and disarm- 
ing plausibility. In the segregated 
school we have these forces exposed 
in high visibility. (b) The state or 
community gives its supreme affirma- 
tion to a practice when that practice 
is allowed to regiment its care and 
promotion of childhood. The milieu 
of childhood should embody the pur- 
est atmosphere that the democratic 
ideal can afford. To pollute this milieu 
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is a risk of first importance. It is a 
bid for circumscribed morality and 
ethical discrimination by introducing 
a blind spot in eyes not yet accus- 
tomed to the light. 

We have selected for our subject 
matter those rather intangible phe- 
nomena which frankly are not ade- 
quately measured and do not lend 
themselves readily to experimenta- 
tion. We proceed after the fashion of 
the theorist who draws his materials 
from a nexus of experience and critical 
conference. In such an undertaking, 
one must be conscious of the possibil- 
ity of distortion and overemphasis be- 
cause of personal experiences and 
views. In race discussion always there 
is the lurking danger of drawing too 
heavily upon autobiography. The 
writer, therefore, does not claim an 
absence of bias in the treatment of 
this subject but he does hope to keep 
that bias reasonably in the back- 
ground. It is our intention to state 
facts which seem to have a reliable 
basis in controlled or thoughtful ob- 
servation. We are mainly interested 
in description. Our purpose is to 
analyze and clarify with considerable 
indifference to the possible use that 
may be made of our analysis by 
others. The political and moral im- 
peratives are regarded as belonging 
more dominantly to the field of the 
dynamics of social change. 
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THE PROBLEM 


Separate schools based on race are 
an American problem which varies 
geographically. Generally speaking in 
the Northern United States there is a 
tendency not to have separate schools, 
whereas, in the Southern United 
States separate schools are the rule. 
There is a fairly well-defined interme- 
diate zone in which separate schools 
are not mandatory but permissive un- 
der the law or the law is silent upon 
them. In this zone we find separate 
schools in local communities result- 
ing from administrative organization 
overtly operated, or from segregation 
by gradual evolution bearing an out- 
ward aspect of voluntariness. These 
are in fact usually a facet of the larger 
problem of enforced racial segrega- 
tion. The minority white children in a 
Negro community are transferred, 
without explanation, to schools in 
other communities. The unannounced 
and gradual change begets a tolerance. 

Opinions Vary Widely—Among Ne- 
groes the opinions may be classified 
into four types: (1) Those who appar- 
ently accept segregation in principle, 
but who are generally non-vocal be- 
cause of race consciousness among 
their fellows. They fear loss of status 
if they make their views known, One 
suspects, however, that there is a 
certain amount of insincerity or in- 
ability to grasp the significance of the 
problem by this group. It is difficult 
to conceive that normal human beings 
would invite a status which to them 
obviously means _self-depreciation. 
That simply is not in accord with the 
ego-strivings of man. Of the less sin- 
cere of this group Victor Cools writes:! 





1 Victor G. Cools, ‘‘New Tendencies in N 
Education,”’ School and Society, 23: 486 Ap 17, 1926. 


“In every instance the agitation 
for the establishment of segregated 
schools has been traced to ambitious 
blacks who are looking for jobs as 
principals and teachers.” (2) Those 
who envisage the present segregation 
and possibly the further growth of it 
as an inevitable part of the pattern of 
American practice. If it must be, they 
say, let us capitalize upon it. This is a 
laissez-faire attitude. They point to 
a greater number of Negro grad- 
uates from high schools in segregated 
as compared with non-segregated 
communities. They also doubt that it 
would be wise to subject Negro chil- 
dren to the adverse influences of often 
subtle discrimination and discourage- 
ment which they meet in the mixed 
schools. (3) Those who stick with forti- 
tude to the principle involved. They 
are the ‘‘radicals.’”’ They are unwilling 
to compromise. They challenge every 
new step of the movement toward 
separation. They condemn their fel- 
lows, by implication at least, who lend 
approval of segregation even by gain- 
ing their sustenance from segregated 
schools. (4) Those, largely made up of 
Negro educators, who admit a certain 
inevitability in present practice but 
who disapprove further extension of 
segregation. This view is expressed in 
the five-point program of the National 
Association of Teachers in Colored 
Schools as follows: 

. it [The National Association of Teach- 
ers in Colored Schools] does not subscribe 
to separation in education nor in any phase 
of our common national interests, but it 
does recognize in certain sections of our 
country the actual existence of separation 
established by law;... 


A committee of white and colored 
educators secured the approval of the 
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following statement by the National 
Education Association at its Cleve- 
land meeting in 1934: 


The committee endorses the policy that 
where separate schools are now prohibited, 
or where there is absence of legislation 
making separation of the races for educa- 
tional purposes, mandatory or permissive, 
that separation of races for education pur- 
poses should be definitely discouraged and 
opposed. 


Pechstein,? apparently thinking in 
terms of Northern and border cities, 
has summarized the arguments for 
and against segregated schools as fol- 
lows: 


A survey of the extensive literature of both 
Negro and white authorship provides a 
series of arguments for and against segre- 
gation. Those who oppose segregation 
hold (a) that segregation involves separate 
and inferior schools, (b) that separate 
schools are created by self-interested race 
leaders, (c) that separate schools are re- 
sponsible for racial troubles and (d) that 
separate schools lead to general segregation. 
Those who favor separate schools hold that 
(a) great mass movements are better 
handled in segregated groups, (b) that sep- 
arate schools have far-reaching social 
effects, (c) that there are more Negro grad- 
uates of separate high schools than of 
mixed schools, (d) that Negro schools in 
northern cities are not inferior to mixed 
schools, and (e) that Negroes in mixed 
schools do not receive inspiration. 


Pechstein says that 83 per cent of 
‘“‘one hundred Negro men and women 
who have attained some eminence,” 
of whom case studies were made, were 
found to have attended segregated 
schools. He concludes:’ 

The evidence shows (a) that Negroes in 


separate schools do not lose anything vital 
from lack of contact with white pupils, 


_ 2L. A. Pechstein, ‘‘The Problem of Negro Educa- 
tion in Northern and Border Cities,’ The Elementary 
School Journal, 30: 192-93, N 1929. 

3 Ibid., p. 194. 





(b) that the standards of teaching and 
pupil accomplishment are not lower in 
separate schools than in mixed schools, 
(c) that Negroes who have attended mixed 
schools do not make better college records 
than do Negroes who have attended sep- 
arate schools, and (d) that the greater pro- 
portion of Negro notables have attended 
mixed schools. 


The Cincinnati Researches.—The 
relative influences of the segregated 
and mixed schools have been the ob- 
ject of study by students in the Col- 
lege of Education of the University 
of Cincinnati. Miss Jennie Porter‘ 
made a study in 1928 for the purpose 
of supplying an ‘“‘unbiased answer’ to 
the question: Shall the Negro in the 
North be educated in separate or 
mixed schools. Her study was based 
very largely upon the consensus of 
opinions of prominent persons, super- 
intendents, etc., and a study of gradu- 
ates of segregated and mixed high 
schools in Northern and border states. 
She concludes in favor of segregated 
schools. 

Mrs. Crowley® studied the effects 
upon achievement of 143 children 
divided approximately equally be- 
tween the segregated and mixed 
schools in Cincinnati, Ohio. Of these 
143, 110 were paired on the basis of 
the Binet I.Q.’s, MA’s and on CA’s 
and 106 were paired on the basis of 
Dearborn I.Q.’s, MA’s and on CA’s. 
She refers to the former as the “ Bin- 
et” and the latter as the ‘‘ Dearborn” 
subjects. Her findings on the Stan- 
ford Achievement Tests are interest- 


4 Jennie D. Porter, ‘The Problem of Negro Educa- 
tion in Northern and Border Cities.’’ Unpublished 
Doctor’s Thesis, Teachers’ College, University of Cin- 
cinnati, 1926, pp. 8-11. , 

5 Mary Agnes Roberts Crowley, ‘‘A Comparative 
Study of Cincinnati Negroes in Segregated and Mixed 
Schools,” 1931, an abstract found in Graduate Theses 
in Education, Vol. I, Teachers’ College, University of 
Cincinnati (1931). 
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ing. The Stanford difference of the 
means of the ‘‘ Binet” subjects is 1.05 
standard errors of the difference in 
favor of the mixed school subjects, 
whereas, the Stanford difference for 
the “Dearborn” subjects is 1.86 
standard errors of the difference in 
favor of the mixed school subjects. 
Mrs. Crowley concludes that there is 
no significant difference in achieve- 
ment. Truman Kelly estimates that 
there is 90 per cent community of 
functioning between the Binet and 
Stanford Achievement Tests. If this 
estimate is approximately correct, it 
ought not be startling that the differ- 
ence does not appear larger than 
it does. The writer working with 
the Dearborn, Binet, and Stanford 
Achievement tests in reading and 
arithmetic found a considerably high- 
er community of functioning between 
the Binet and Stanford Achievement 
tests than between the Dearborn and 
Stanford Achievement tests which is 
in agreement with Mrs. Crowley’s 
findings. It may be open to question 
whether the pairing technique is the 
proper one to test out Mrs. Crowley’s 
hypothesis. Mrs. Crowley seems to 
have sensed this situation, because on 
page 79 she remarks, ‘‘As would be 
expected, in view of the fact that the 
groups were equated in terms of in- 
telligence and age, there was consid- 
erable agreement between their aca- 
demic test scores, as shown by the 
coefficients of correlation.” 

The findings in both the Binet and 
Dearborn subjects were in favor of 
the mixed schools. The difference be- 
ing respectively 1.05 and 1.86 times 
the respective standard errors of the 
difference. I should be willing to ac- 
cept the consistency of the findings 


here as worth something, because the 
probability that the differences of the 
means would be zero if two further 
samples were drawn is the product of 
the respective probabilities. Thus, if 
we write the compound probability as 


Ppp = Ps: Pp 
we have 
Ppp =.147 X.032 =.0047. 


The chances that the next samples 
would both give a difference of zero 
is 47 in ten thousand. 

We conclude that the results of 
this experiment should not be ac- 
cepted as convincing. It deals with 
small samples and the population is 
limited to one community. It is prob- 
ably a far-cry from the bi-racial school 
system in Cincinnati to the bi-racial 
school system in Virginia, to say noth- 
ing of the deeper South. It is unfor- 
tunate that community illiberality in 
other places will probably make it im- 
possible to confirm or refute the con- 
clusions of Mrs. Crowley. 

In 1933, Mrs. I. B. Prosser reported 
a study entitled “‘Non Academic De- 
velopment of Negro Children inMixed 
and Segregated Schools.’® Prosser 
used more than a dozen personality 
tests and questionnaires and found 
that the personality development of 
Negro children in the segregated 
schools is superior to that of those in 
the mixed schools. For a criticism of 
Prosser’s work, the reader is referred 
to a review by J. St. Clair Price.’ 
Price points out the questionable 
validity of the personality tests and 
certain logical fallacies of the investi- 


61. B. Prosser, ‘‘Non-Academic Development of 
Negro Children in Mixed and Segregated Schools.” 
Unpublished Doctor's Dissertation. Cincinnati: College 
of ncotee. University of Cincinnati, 1933. 

7J. St. Clair Price, ‘The Problem of Voluntary 
Race Segregation,” THe JourNaL or Necro Epuca- 
TION, 3: 269-73, Ap 1934. 
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gation. According to Price, Prosser 
used 32 pairs of children who were 
studied in 1931 by Crowley. The sam- 
ple suffers from selection and ap- 
proaches the lower limit of the num- 
ber required for even the crudest 
statistical inference. 

What is a Segregated School?—Let 
us first examine what is meant by 
segregated schools. A fruitful ap- 
proach is a definition of what is a 
non-segregated school. For our pur- 
pose we may say that a non-segre- 
gated school is one to which all pupils 
may be admitted without regard to 
race; the faculty, supervisory and ad- 
ministrative personnel of which are 
indifferent to the racial identity of 
pupils or of fellow teachers and offi- 
cers. In a _ non-segregated school 
neither pupil nor member of instruc- 
tional personnel need ever become 
apprehensively conscious of his racial 
identity as influencing treatment of 
him. Such a school integrates all pu- 
pils into citizenship according to 
ability and accomplishment without 
leaving one ignorant of one’s racial 
heritage. Pupil growth is a function 
of the total, potential personality of 
the pupil and of the ensemble of cos- 
mopolitan social stimuli. 

On the contrary, it has been ac- 
cepted generally that a racially segre- 
gated school is one whose pupil popu- 
lation is limited to a minority race 
by consent, convenience, or coercion, 
whereas, in the same community 
members of any and all other races 
attend a common school along with 
white Americans. The practice in New 
Jersey illustrates the diversity of 
types of organization. Payne says:® 








8 George E. Payne, ‘‘Negroes in the Public Ele- 


mentary Schools of the North,’’ Annals of the American 





There will be found in New Jersey types of 
schools varying from those completely 
mixed, with Negro teachers placed without 
strict regard to the preponderance of Negro 
pupils, in the northern part of the state, 
to types in which segregation is carried to 
the point of dividing a building so that 
white and Negro children are completely 
separated, with white teachers for the 
white and Negro teachers for the Negro 
students, and a heavy wire screen dividing 
the playground; a white principal of the 
entire school and a Negro assistant whose 
duties are concerned wholly with the Negro 
part. ... 

It may, therefore, be said that the 
various factors leading to segregation do 
not allow the Negro to be exposed to the 
same educational or cultural situations to 
which the whites are exposed in the north. 


The ill effects of segregation may 
exist where there is no outward evi- 
dence of it in the organization of the 
school. It may be functional rather 
than structural. The following are 
some of the types of organizations in 
segregated schools: 

(1) Where the children and teachers 
are of Negro descent, but the officers 
are white and Negro opinion has 
practically no influence upon the 
curricular offerings or school policies. 

(2) Where the children, teachers, 
and official staff are of Negro descent 
and where Negroes participate in 
formulating the curricula and policies. 

(3) Where the pupils are of Negro 
descent but the teachers and officers 
are white. 

(4) Where the pupils are of Negro 
descent, the teaching staff is mixed, 
but the officers are white. 

(5) Where the pupils are mixed but 
the teachers and officers are all white. 
This may be regarded as faculty 
segregation. 





Academy of Political and Social Science, 140: 224-33, 
N 1928. 
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(6) Then there is a variety of con- 
ditions such as separate classes in an 
outwardly appearing non-segregated 
school, etc. 

The varying opinions on the in- 
fluence of segregated schools upon the 
growth of Negro children have been 
confused in part by the failure to 
recognize condition (5). If we accept 
(5), we are forced to the conclusion 
that segregated schools are far more 
prevalent in the United States than 
is generally conceived. Lest faculty 
segregation be regarded as hair-split- 
ting, note that W. A. Daniel says:° 
“Tt is not at all uncommon for a Negro 
pupil ‘belonging’ to a mixed school by 
residence to be asked by a white 
teacher or pupil: ‘Why don’t you go 
to the———School where you belong?’ ” 
Also note that the Chicago report!’ on 
race relations holds that the attitude 
of the principal is more potent in in- 
fluence upon treatment of Negro chil- 
dren than that of the teachers. 

Why Separate Schools in a De- 
mocracy?—I venture to suggest the 
following causes as a first approxima- 
tion to an adequate analysis: 

(1) Fear of amalgamation as a re- 
sult of common-school attendance by 
races. Here usually is a definite as- 
sumption of biological inferiority of 
the Negro, coupled with the intention 
to preserve the biological status of 
the dominant race. The arguments 
for the point of view have been pre- 
sented by Madison Grant," Lothrop 
Stoddard” and C. C. Brigham." 


°T. J. Woofter, Negro Problems in Cities. New 
New York: Doubleday, Doran & Co., 1928. Part III, 
W. A. Daniel, p. 182. 

10 The Negro in Chicago. Chicago: University of 
Chicago Press, 1922, p. 245. 

1 Madison Grant, The Passing of the Great Race; 
or The Racial Basis of European History. (Fourth Rev. 
Ed.) New York: C. Scribners Sons (1921), pp. 476. 

12 Theodore Lothrop Stoddard, The Rising Tide of 
Color Against White World-Supremacy. New York: 
C. Scribner’s Sons (1920), pp. 320. 
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Brigham has since repudiated his 
method and conclusions. 

(2) The factor of difference without 
overt presumption as to inferiority 
plays a part in the thinking of certain 
types of intellectuals. The Japanese 
and Chinese may be thought of not 
as inferior but as unassimilably differ- 
ent. Lothrop Stoddard apparently re- 
treats from his former extreme posi- 
tion toward the Negro in a debate 
with Alain Locke in the Forwm 1927, 
setting up the concept of difference 
as adequate reason for outlawing Ne- 
groes. 

(3) It is held by some students of 

education that Negroes do not adjust 
well to the American curricula, prob- 
ably because of inferior mental equip- 
ment, and that, therefore, the separa- 
tion of the Negroes from whites is a 
part of the approach to adequate 
recognition of individual differences. 
For instance a superintendent in New 
Jersey writes: 
The problem of retardation is more serious 
among colored children than among any 
other racial group. I am inclined to believe 
that the further extension of segregation 
and a real social welfare program is the only 
real practical solution when we consider 
the present economic and social burdens 
which are placed on the colored group. 
The over-ageness and the low educational 
age of most of those coming from the 
South and other cities add materially to 
our problem.... 


(4) Negroes are largely a servant 
class and thus comes with it implica- 
tions of inequality and lowliness which 
the employer class challenges when 
their children are required to compete 
with Negro children. Thus race and 


13 C, C. Brigham, A Study of American Intelligence. 
Princeton: Princeton University Press (1923). 

4 Theodore Lothrop Stoddard, ‘‘The Impasse of 
the Color Line,’’ Forum, 78: 511-19, 1927. 

1s George E. Payne, op. cit., p. 230. 








342 THE JOURNAL OF NEGRO EDUCATION 


color become conditioned by socio- 
economic status. Moreover, the “‘pre- 
vious condition of servitude’’ facili- 
tates the segregation motive. 

(5) There is also the motive of ex- 
ploitation which shoots through the 
other motivations and in the last 
analysis is probably the most potent 
of all. It seems safe to conclude that 
much of the proscription, intimidation 
and lynching is subtly engineered by 
those who consciously profit thereby 
one way or another. 

(6) Then there is the expression of 
vague fear of competition for status. 
We tend to be jealous of those who 
offer us real competition. One feels 
safer when his nearest competitor is 
disqualified. The motivation expresses 
itself in hate and in relentless crusad- 
ing. Of this type we know only too 
much. The mechanism is undoubtedly 
a feeling of inferiority releasing ten- 
sion under the guise of “protecting 
civilization’ or some other rational- 
ization, by bullying the relatively un- 
protected. 

Finally, the essence of our problem 
is to describe certain phenomena 
which result from segregated educa- 
tion of Negroes and thereby, in part, 
to determine whether the real harm 
does not lie in the rather neglected 
field of pauperized and gnarled per- 
sonality development. The subtleness 
of the factors and the obtrusiveness 
of material things may lead to neglect 
of things emotional, mental, and “‘spir- 
itual’’ which are, after all, life’s real- 
ities. They furnish the chart, drive, 
and goal of worthy striving and a 
wholesome coordination of them paves 
the way to the most enduring achieve- 
ments. 


Tue Hazarps 


There is a tendency for those who 
are extremely extrovert or practical- 
minded to ignore the subtler springs 
of action. Such persons appear not to 
understand the significance of the 
deeper motivations of life and of the 
fundamental ways of looking at the 
world. Every normal person possesses 
ego-strivings which express themselves 
through a relatively stable pattern of 
response. This pattern is a part of the 
economy of the behaving system. It 
is a construct which emerges from the 
interplay of nature and nurture. Its 
development passes from random, 
confused conflict and imbalance, ac- 
companied by a wealth of pertinent 
imagery and emotion, into an effi- 
ciently functioning pattern on an es- 
sentially neural level. In the latter 
stage its functioning may be attended 
by an overlay of deceptive imagery 
and emotion, which camouflage the 
real motivation. The submerged pat- 
tern is the essential determiner of be- 
havior and is almost wholly built-in 
by social stimuli.’ It is the real self in 
contrast with the overlay of self-de- 
ceptions which minister to a distressed 
psyche in conflict with the prevailing 
mores. 

There is a growing belief that the 
almost ineradicable architecture of 
the response pattern is laid down early 
in childhood and that in a few years 
the construct becomes so set that 
fundamental changes become very 
difficult if not impossible. Partly as 
a result of Freudian psychology we 
are rediscovering childhood and its 
psychic importance for the adult. 

16 Ross L. Finney, A Sociological Philosophy of 


Education. New York: Macmillan Company, 1933, 
pp. 47-71. 
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Incentives 


To look forward to a life apart from 
the general populace in the midst of 
which one must live with limited 
choice and opportunity, regardless of 
ability, is a dysgenic factor of first 
importance. It chills ambition in em- 
bryo. Ability is left undeveloped be- 
cause of a lack of stimulus, or its de- 
velopment is diverted into compensa- 
tory channels. More often mediocrity 
is accepted as the standard so that 
there is toneless effort—a what’s the- 
use attitude. It now seems well estab- 
lished that absence of adequate social 
stimulus influences mental test re- 
sults. A relatively isolated environ- 
ment may furnish adequate stimulus 
in early childhood but in the later 
years it proves inadequate and results 
in a depressed I.Q.!7 The behavior of 
the I.Q. probably mirrors a similar 
effect upon other personality factors. 
Abilities are not developed in vacuo. In 
general, there must be a real goal. 
The differences between the accom- 
plishments of Cro-Magnon man and 
a modern European is, if we may ac- 
cept current biology, a difference in 
social stimulus. The effective agent is 
a vis a termino, not a vis a tergo. 

The total setting of the segregated 
school literally forces a sense of limi- 
tation upon the child. He is reminded 
of it whether in home, school, theatre, 
or on the streets. If he wishes to earn 
some extra pennies after school, or if 
he becomes occupation-conscious, he 
meets the problem. For him the symp- 
toms of unavoidable limitation are as 
ubiquitous as the air he breathes. Our 
best guess is that the high rate of de- 





2 Howard H. Long, ‘The Intelligence of Colored 
Elementary Pupils in Washington, D.C.,” Tue Jour- 
NAL OF NEGRO Epvucartion, 3: 305-22, Ap 1934. 


linquency among Negroes is directly 
related to this phenomenon of isola- 
tion, or absence of wholesome goals. 
How early and to what extent the 
child senses the situation we do not 
know. We do know that the Negro is 
in a competition with great odds 
against him. Competition is at its 
best when there is a reasonable chance 
of success. The colored citizen is sur- 
rounded by a highly organized social 
and economic structure in which he is 
not allowed to compete on equal terms 
with his fellows. Knowledge and ex- 
perience of the inner workings of the 
mechanisms are not shared with him; 
they are preempted by others. If he 
knocks at the door of opportunity, he 
is usually denied on grounds contrary 
to pronounced ethical and democratic 
ideals. Segregated education both fore- 
shadows and insures coming events. 


Feelings of Inferiority 


Mental conflict is one of the real 
things in the life of an individual. It 
may be tonic, stimulating the indi- 
vidual to extend himself, or it may 
be debilitating. Similarly, it may affect 
a whole group of people with common 
interests. We shall be concerned here 
with collective, mental conflicts re- 
sulting from bafflement. By collective, 
mental conflict we mean a mental 
conflict common to a group the pro- 
voking stimulus of which is some con- 
ditioning circumstance. In particular, 
we shall discuss a typeof social pathol- 
ogy arising from racial segregation. 

Mild feelings of inadequacy are very 
common. Bagby'® has divided the de- 
veloping inferiority complex into two 
stages. During the early stage there 


18 English Bagby, The Psychology of Personalitys 
New York: Henry Holt and Company, 1928. pp. 108- 
16. 
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is a positive fear attached to social 
situations involving attitudes of dis- 
approval and a concurrent develop- 
ment of ideas of personal difference or 
inferiority. The latter arise out of 
criticism, fancied or real, to which the 
individual is subjected. A part of the 
early picture also includes rather ele- 
mentary defense reactions, a period of 
trial and error in which the ego is 
seeking a way out. This first period 
passes without break into a second. 
It consists largely of settling down 
definitely to certain defense reactions 
which become elaborated and per- 
sistent. If there is reasonable satisfac- 
tion from the defense behavior, the 
imagery may subside. The behavior of 
the individual is then reversed. We 
have the bluff of sarcasm, threats, 
and bluster, which bear the superficial 
aspects of feelings of superiority. 

In rare instances where convergent 
circumstances of environment and 
ability conspire toward a socially ap- 
proved release of the tension, the in- 
feriority complex becomes the ‘‘ Gold- 
en Complex.’”!® This is the sporting 
ground of fiction which silhouettes the 
rare exception and ignores the multi- 
tude of events taking their expected 
course. The dividing line between the 
optimal feelings of inadequacy and 
those of depressing inferiority is both 
very narrow and very unstable. 

Referring to the social isolation of 
Negroes, Park and Burgess say: “‘Ob- 
viously obstacles which discourage 
one race may stimulate another. Even 
the extreme measures in Russia and 
Roumania against the Jew have not 
isolated him. He has resources and 
traditions and techniques of his own, 
~~ # Lee Wilson Dodd, The Golden Complez; A De- 


Sense of Inferiority. New York: The John Day Com- 
pany, 1927. Pp. 171. 





and we have even been borrowers 
from him.’° One might infer from 
this quotation a decided difference 
between Jews and Negroes, but, is 
this justified? The Jew with a little 
modification of his manners and 
change of name may become lost in 
the white population about him. On 
the contrary, the physical contrasts 
of the Negro perpetuate an alien 
status. Thus, the situation of the two 
“races” is quite different. There is a 
way out for one but, during the cur- 
rent generation at least, for the other 
there seems no escape, and this fact is 
crucial. 

It is not known how early in life 
race consciousness appears in a child, 
but there is evidence of it as early as 
the third or fourth year." With the 
Negro child in the city it is likely to 
occur very early. He is reminded of 
racial difference by the policeman on 
the beat, the agent at the door, def- 
erence shown by elders to the whites, 
passing remarks of white children, the 
attitude of the local grocer, and the 
fact that certain jobs are always filled 
by white persons. Then at school age 
he finds himself in a school in a neigh- 
borhood to which only colored people 
go, whereas, just across the way is a 
school to which all other races may go 
along with white Americans. 

When confronted with a baffling 
situation the individual may respond 
in two ways: He may flee from it or 
he may protest in some more or less 
effective way. In either case the real 
difficulty is only partially resolved. 
The means of these partial resolutions 


are called mechanisms of adjustment, 


20 R. E. Park and E. W. Burgess, Introduction to the 
Science of Chicago: The University of 
Chicago ion 1924, pp. 251-52. 

21 Bruno Lasker, ace Attitudes In Children. New 
York: Henry Holt and Company, 1929. pp. 3-32. 
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and are essentially a means of escap- 
ing reality. We list the more impor- 
tant mechanisms which are easily ob- 
served in the behavior of Negroes. 
The discussions are brief because it is 
believed that the reader can easily 
recall examples either from fiction or 
observation. Our purpose is to direct 
attention to them. They usually in- 
volve dissociation or partial disin- 
tegration of the personality with con- 
sequent squandering of energy. Be- 
cause these mechanisms are described 
separately one must not be led to infer 
that they operate separately. Whether 
one identifies a bit of behavior with 
one or the other of them will often be 
a matter of emphasis. 
Flight.—Fantasy is a good example 
of psychic autotherapy. In a mild 
form it is normal but bafflement may 
exaggerate it. The individual may 
take flight into unreality in order to 
escape a world of crass adversity 
where one must play an unpleasant 
role. Fantasy opens up a wide vista 
of possible compensations. Emotion 
and imagery may build empires 
wherein the dreamer becomes em- 
peror. Here one’s deepest desire may 
feast itself intemperately.22 A pro- 
scribed group may be given to undue 
fantasy as a means of escaping its 
lot. Such a group may get out of touch 
with reality. The mechanism is evi- 
dent in the case of the slaves who, re- 
signed to their lot on earth, sang of a 
resplendent heaven to which they 
were to be borne in a “‘sweet chariot.” 
Too great an investment of one’s 
energy and time in otherworldliness 
is certain to detract from an effective 





22K. R. Groves, Personality and Social Adjustment. 
(4th Impression) New York: Longman, Green and Co., 
1925. pp. 231-49. 
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meeting and solving of the problems of 
this world. 

Bulkhead takes its name from the 
closed compartments of a ship. Feel- 
ings of inferiority may result in shut- 
ting of one’s mind against any rational 
considerations of some belief which if 
dispelled would result in mental dis- 
comfort. To argument, he responds 
emotionally. It is this mechanism 
which leads a man to believe in uni- 
versal brotherhood and class war, to 
condemn race prejudice and encourage 
race hatred in the same conversation, 
and to talk glibly of religious liberty 
and practice religious bigotry. That 
this mechanism operates among Ne- 
groes there can be little doubt. Re- 
ferring to a type of promoting Negro 
history, Bruno Lasker observes: 
Obviously, the teaching here advocated is 
as prejudiced as that which it desires to 
replace. The only possible good that may 
come from it is that it may make some 
people skeptical in regard to all historical 
dogma; but it does nothing to create an 
attitude of real curiosity as regards the 
subject of the Negro, and incidentally it 
cannot but sharpen racial conflict by con- 
ditioning the children of two racial groups 
in opposite directions. 


This view, of course, is not to be con- 
strued as in any way impeaching a 
sane teaching of Negro history with 
world events as a frame of reference. 

Group self-criticism is necessary in 
order to make progress. A group is 
usually prejudiced in its own behalf 
and where this prejudice is extreme 
the “collective mind” is closed against 
evidence. This phenomenon is evident 
in Negro publications and confer- 
ences. Of course there is a reason. A 
group that is proscribed senses that its 
lot is just one long, drawn-out criti- 
"Bowne Lashes, op. cit., p. 155. 
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cism and it does not care to add to 
the volume. Thus reasonable self- 
criticism is inhibited and a rational 
approach to its problems is delayed. 

Regression as used here refers to the 
falling back upon juvenile or infantile 
responses when confronted with diffi- 
culties. An example is that of an adult 
breaking down and crying or of re- 
sponding in other childishly emotional 
ways instead of approaching prob- 
lems planfully and rationally. Among 
Negroes one sometimes hears a type 
of complaint born of despair,—the 
kind indulged in when one is at the 
end of his resources. It is essentially 
a childish bid for sympathy in lieu 
of a vigorous using with intelligence 
the resources at one’s disposal. 

White persons often refer to Negro 
men as boys regardless of their age. 
This is readily resented by Negroes. 
G. Stanley Hall once remarked that 
the Negro is a child race. To him this 
observation cast no reflection. He ex- 
pected the Negro to develop to ma- 
turity in accordance with the theory 
of recapitulation. The conception of 
the Negro as childish undoubtedly 
comes about in part because regres- 
sion is often evident in his behavior 
in the presence of white persons. He 
is likely to assume a child-like grati- 
tude for any courtesy extended or 
recognition given him. In meetings 
with white persons he is likely to as- 
sume often an uncalled for follower- 
ship. It has often been commented up- 
on that Negroes tend to deliver them- 
selves of confidences if white persons 
will but deign to hold conversation 
with them. 

Of course, it should not be forgot 
that regression has survival value for 
the Negro. It often pays. Neverthe- 
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less, he must be on guard lest regres- 
sion becomes his master. 

Ostrich, so named because of the 
well-known legend that the ostrich 
will stick his head into the sand and 
smugly feel that his entire body is 
hidden. Feelings of inferiority express 
themselves through this mechanism 
by a forgetfulness of tomorrow while 
one indulges himself today. It is an 
attitude of “eat, drink and be merry.” 
Oddly enough, Negroes have often 
been complimented upon the abandon 
with which they enter into joyous fes- 
tivities. White persons envy this char- 
acteristic. A Negro sociologist relates 
that a survey, by interviewing white 
persons, of the causes of the move- 
ment for residential segregation in 
Washington revealed a consensus that 
“Negroes are too gregarious.” By this 
evidently was meant that they are 
both too social and too loud in their 
sociality. In the ostrich mechanism 
we have a partial escape from reality 
by indulgence. Resorting to drink to 
drown one’s sorrows comes under this 
mechanism. 

An educator who has travelled 
widely in the South tells me that he 
has yet to find a community in which 
Negroes do not generally agree that 
“our white folks are the best in the 
South.” There is a boast of the ‘‘ good 
feelings’ between the races even if 
there has recently been a rather vio- 
lent race disturbance. 

Mysticism’ implies a blind faith 
that things will come out all right. 
It is essentially a retreat from reality. 
Occasionally one hears among colored 
people the injunction “live right and 
everything will come out all right,” 
or ‘get property and education and 


% Ernest Groves, op. cit. pp. 242-47. 
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the race problem will solve itself.” 
These are examples of mystical over- 
simplification. It reposes undue con- 
fidence in a verbal formula apart from 
critical examination. The place secret 
societies hold in Negro life is largely 
attributable to the thinly-veiled 
mysticism in them.” 

The extreme hopefulness of the 
Negro in pre-election days is almost 
pathetic. Until recently he seemed to 
pine for an administration in Wash- 
ington that would do for him what, a 
little reflection reveals, no one can 
ever do for him. Here is a struggle in 
which hope gets the edge on despair. 

Protest—On the other hand, one 
may respond to the inferiority com- 
plex by a more or less effective pro- 
test, an overt compensation. Whether 
the protest is considered successful 
may often depend upon whether one 
has as a criterion satisfaction for the 
individual or social effectiveness. If 
one is repressed and dominated in one 
situation, he is very likely to become 
overbearing or protest otherwise in 
another in order to avoid the full im- 
pact of his self-inestimate. 

Projection is a mechanism by which 
one subjects himself to a feeling of 
smug satisfaction by blaming one’s 
shortcomings upon something or some- 
body other than himself. We see it in 
the failing pupil who insists that the 
teacher has a grudge against him, or 
in the inefficient workman who blames 
his shortcomings upon his tools. In 
the earlier theology the sinner blamed 
his misdeeds upon the Devil. A 
colored person who is guilty of intem- 
perate projection is likely to waste his 
time and throw away opportunities 
%H. W. Odum, Social and Mental Traits of the 


Negro. New York: Columbia University Press, 1910. pp. 
98-99. 





in loud protests against discrimina- 
tions without planning rationally and 
working sanely to remove or to offset 
them. 

The behavior of Negroes in inter- 
racial meetings is frequently subject 
to criticism because of projection. In 
such meetings the white members are 
usually counted among their friends. 
Nevertheless, they may be subjected 
to considerable embarrassment by 
those who have a flair for complain- 
ing. The point is that a group may 
alienate its friends and greatly reduce 
its effectiveness by resorting to a vo- 
cal release of its energy, whereas, the 
situation implies a planful attack 
upon problems confronting it. 

Rationalization is an attempt to 
satisfy one’s self by giving more or 
less plausible self-deceiving reasons 
for one’s acts or condition.” It is a 
process of making unreason seem 
rational. It leads to extreme acute- 
ness in explaining one’s failure and 
finding pretexts for one’s actions to 
the neglect of the real reasons. The 
process would be out-and-out lying 
but for the fact that the individual 
convinces himself of a certain plausi- 
bility.2”7 Under the feelings of racial 
inferiority such an individual may 
boast of a fancied competence and 
worth and rationalize a meticulously 
consistent array of evidence showing 
a conspiracy of his white neighbors to 
suppress him. Bitterness may result 
and an abundance of energy which,— 
by proper direction might do a great 
deal toward amelioration of a real 
condition—escapes through the vocal 
organs. 

Catharsis is the process of purging 


2% Ernest Groves, op. cit. 
27 Wm. C. Trow, Educational Psychology. New York: 
Houghton Mifflin Company, 1931. pp. 72-96. 





348 





one’s system. I have used the term 
here because there is a type of be- 
havior which it seems to me is not 
fully accounted for by the mecha- 
nisms described thus far. Recently a 
Negro editor accounted for the popu- 
larity of a Negro leader in politics on 
the ground that he spoke his mind to 
white people with apparently a total 
absence of fear or concern. This con- 
duct was interpreted to mean to Ne- 
groes that here in this man is the sym- 
bol of what so many would like to do. 
Some years ago at the corner of 35th 
and State Street, Chicago, there was 
a tall, athletic Negro traffic police- 
man. A white motorist with a Georgia 
license did not obey his signal. When 
the policeman accosted him the tour- 
ist was not quite as respectful to the 
officer as he might have been. Where- 
upon, the policeman reprimanded him 
in no uncertain terms and threatened 
to drag him out of his car and take 
him to the police station. There was 
a considerable number of Negro spec- 
tators and it was evident that they 
derived a great deal of satisfaction 
from the event. These are examples of 
vicarious catharsis. It undoubtedly 
is a considerable relief to anyone to 
be able himself, or hear someone else 
who is able, to tell those who oppress 
him what he thinks of his oppressors. 
Colored speakers very frequently are 
applauded loudly when they appear 
to be speaking very frankly to their 
white friends who happen to be pres- 
ent in a meeting. The audience feels 
better when “‘it’s out of the system.” 

Now, how far these mechanisms 
operate, any acute observer of Ne- 
groes can get some estimate. They 
operate in some instances more detri- 
mentally than in others. Sometimes 
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they are eugenic and at other times 
they are dysgenic. Our problem here 
is to point them out. Undoubtedly, 
some Negroes themselves would be 
the first to protest against the exist- 
ence in them of feelings of inferiority 
and their consequences, but such 
protestations are unconvincing to the 
social pathologists. The responses are 
too clearly diagnostic to leave doubt. 

It may be said that these mecha- 
nisms operate in all peoples. To this 
we respond: “True enough! But do 
they operate with the same intensity 
or to the same extent?’’ Do they have 
such a vexing etiology? Does not 
segregation impose an additional bur- 
den for Negroes? And may we not re- 
mind ourselves of the straw that 
breaks the camel’s back? Does their 
rehearsal even in this inadequate way 
suggest possible minority techniques? 

Finally it may be asked: How are 
they related to the segregated school? 
The answer is, we do not now know 
specifically and definitely. We do 
know that the segregated school is the 
state’s or community’s affirmation of 
conditions out of which these feelings 
spring. 


Feelings of Superiority 


On the other hand, the white child 
becomes increasingly conscious of 
a barrier between himself and his 
colored fellows. First, they are differ- 
ent, then add to this the words of 
scorn or ridicule directed against the 
colored children and, in all too many 
instances, the positive teaching at 
home by the parents that Negroes are 
inferior, and we have a differentiating 
fuctor of the first magnitude. The 
basis is laid for separateness, an- 
tipathy, and even race prejudice. 
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These get under way early in the life 
of the white child. As a result, he 
grows up with a religion and morality 
that do not extend, without serious 
provisos, to his dark fellow Ameri- 


cans. 


Discourages Racial Self-Appreciation 


Segregation with its obtrusive im- 
plications of dependence conjures up 
in the mind of the minority child an 
ideal status for the dominant group. 
This fancied status is inevitable. It 
casts a halo about those within its 
circle and creates within the Negro a 
longing for recognition from that 
source. Too frequently, however, the 
recognition may not be secured by the 
usually attested meritorious behavior. 
It must be wooed through sycophancy 
and stratagem. Success may turn 
upon foibles of the dominant group 
which an aspirant to Negro leader- 
ship is able to sense and advocate. So 
general is this situation in segregated 
communities that hardly an adult 
Negro in these communities has not 
at some time felt the influence of the 
system. The leader’s success is likely 
to be bought at the price of self- 
effacing compromise between his real 
thoughts and desires and a type of 
histrionics which must be enacted 
with consummate sagacity to main- 
tain favorable status with both his 
intimate fellows and his white neigh- 
bor. 

This state of affairs breeds strong 
individualism and a disposition to 
look outside of one’s group for inspira- 
tion or example. It discourages co- 
operative enterprise. No one can move 
freely among Negroes without sens- 
ing, whether justified or not, the con- 
trasting esteem in which they in 


general hold even the most advanced 
of their own race as compared with 
the moderately accomplished of the 
white race. This general mistrust has a 
long history. The recent experience 
of the Negro’s adventures into finance 
has not been reassuring. Then, there 
is an unhealthful political past. Even 
among educated Negroes it is diffi- 
cult to pioneer in organizations. To 
organize and cooperate for social bet- 
terment under a name and technique 
that are not being used by members of 
the white race is likely to be regarded 
with extreme wariness. Perhaps the 
greatest boldness has been exhibited 
in the Negro church and fraternal 
organizations, but there is complaint 
in some quarters that these are not 
usually supported by the best-edu- 
cated Negroes. There are definite 
signs of independence among the 
younger groups of educated Negroes 
which is decidedly encouraging. On 
the whole, the outlook is satisfying 
for an increasing appreciation of and 
confidence in Negro enterprises car- 
ried on with both ability and in- 
Jegrity. The problem here is of the 
first magnitude and must be attacked 
with a wholesome balance of zest and 
rationality. 


Contrary to the Democratic Ideal 


The function of the school in a 
democracy is both to integrate and 
differentiate. Integration means a 
like-mindedness of the citizens with 
respect to certain fundamentals of 
democratic philosophy and practice. 
Like-mindedness is realized through a 
sensible balance of both indoctrina- 
tion and a rational approach in the 
medium of proper social stimuli. It 
feeds upon consistent practice and 
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perishes upon the husks of abstrac- 
tion. Pupils should be differentiated 
on the basis of abilities and the unit 
of the differentiation should be the 
individual not the group. Integration 
is dominantly a function of the ele- 
mentary school, whereas, differentia- 
tion is a function of the secondary 
school. 

In strange contradiction, where 
there is segregation, it applies to the 
elementary school and in certain 
Northern communities the children 
often are brought together in mixed 
schools on the secondary level. In 
other words, segregation neglects the 
integrating function at precisely the 
peri,d at which it would be most 
effective and in the North tends to 
introduce it at the period when it is 
least effective. In short, we simply 
may not expect a citizenry to grow up 
with common social and political 


ideals in an atmosphere of enforced 
separateness. 


SUMMARY 


We have endeavored to clarify the 
concept of segregation by definition, 
by summary of opinions, by examina- 
tion of the underlying causes, and by 
brief review of researches on the prob- 
lem. We then turn to the hazards 
which are of the non-material sort and 
which therefore are easily overlooked. 
The presentation of hazards includes 


brief discussions of the influence of 
segregation upon the problems of in- 
centives, inferiority feelings, superi- 
ority feelings, racial self-appreciation 
and of the democratic ideal. Under 
inferiority feelings we have discussed 
eight mental mechanisms of adjust- 
ment divided into two fairly well-de- 
fined ciasses: (1) Those involving 
yielding or flight, and (2) those in- 
volving protest. The former includes 
fantasy, bulkhead, regression, ostrich 
mysticism; the latter includes pro- 
jection, rationalization, and catharsis. 

The magnitude of the réle which 
these factors play in the life of Ne- 
groes has not been a dominant con- 
cern. That these factors are real, per- 
haps no one will gainsay; but their 
relative influence upon race adjust- 
ment must for the present largely re- 
main a matter of opinion. What we 
have tried to do is to render current 
in discussion of the Negro problem 
some of the concepts familiarly use- 
ful to the psychiatrist, the psychiatric 
social worker and to the “normal” 
psychologist. If we succeed in divert- 
ing some of the excess emphasis upon 
the material aspects of the Negro’s 
struggle for survival to the subtler 
problem of the enduring and deter- 
mining psycho-physical sets towards 
himself and the world about him, our 
efforts will have been more than re- 
paid. 
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CHAPTER VI 


The Present Status of the Negro Separate 


School as Defined by Court Decisions 
GLADYS TIGNOR PETERSON 


INTRODUCTION 
Statement of the Problem 


The question of the separate school 
for Negroes has been expressly dealt 
with in state constitutions and stat- 
utes and may be divided into four 
distinct categories. First, there is the 
case where the Negro is not men- 
tioned separately at all either in state 
constitutional law or statute, with 
reference to education, as in Cali- 
fornia, Iowa, Maine, Montana, Ne- 
braska, Nevada, New Hampshire, 
North Dakota, Ohio, Oregon, South 
Dakota, Utah, Vermont, and Wis- 
consin. Second, there is the case where 
provisions are made which prohibit 
by law the establishment of the sepa- 
rate school, as in Colorado, Con- 
necticut, Idaho, Illinois, Massachu- 
setts, Michigan, Minnesota, New 
Jersey, Pennsylvania, Rhode Island, 
and Washington. Third, there is the 
case of permissive legislation which 
authorizes the separate school if it is 
desired, as in Indiana, New York, and 
Wyoming. Fourth, there is the case of 
mandatory legislation which makes 
the establishment of the separate 
school compulsory, as in Alabama, 
Arizona, Arkansas, Delaware, Dis- 
trict of Columbia, Florida, Georgia, 
Kansas, Kentucky, Louisiana, Mary- 
land, Mississippi, Missouri, North 
Carolina, Oklahoma, South Carolina, 
Tennessee, and Texas. 


Arizona is listed above as a state 

where separate public education is 
mandatory because the mandatory 
legislation covers elementary educa- 
tion. For high-school education, how- 
ever, separate education is permis- 
sive, for the statute provides as fol- 
lows: 
Whenever there shall be registered in any 
high school 24 or more pupils of the African 
race, the Board of Education shall, upon 
petition of 15 per cent of the school elec- 
tors, call an election to determine whether 
or not such pupils shall be segregated. The 
question submitted shall include the es- 
timated cost and shall be substantially in 
this form: ‘‘Are you in favor of segregation 
on the condition that equal accommoda- 
tions be provided—it being understood 
that the estimated cost of segregation will 
be $—— over and above maintaining a 
school without segregation?’”! 


Likewise, in Kansas with reference 
to high schools, the statute provides 
that ‘‘The Board of Education shall 
have the power to organize and main- 
tain separate schools for the educa- 
tion of white and colored children, 
including the high schools in Kansas 
City; no discrimination shall be made 
in high schools on account of color ex- 
cept as provided herein.’ 

Notwithstanding the absence of a 
separate-school law, as in Ohio, or 
law to the contrary, as in Illinois, New 
Jersey, and Pennsylvania, the Negro 


1 School Laws of Arizona, 1931, Art. 9, par. 1085. 
2 Laws of Kansas, 1905, Chap. 415, sec. 1. 
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separate school is found in these four 
states. Except, however, in these 
states where the existing laws are 
contravened, the states in which 
there is no separate-school law, pre- 
sent no problem. But in those states 
where separate schools are permis- 
sible, and more especially where the 
provisions for the separate school are 
mandatory, the problem is keenly 
felt. For, in spite of the fact that the 
law for separate education provides, 
in many cases, for educational ad- 
vantages substantially equal to those 
for white, it is clearly evidenced that 
such equal opportunity does not exist 
except possibly in the District of 
Columbia. 

There have been several avenues of 
attack upon this problem of inferior 
educational facilities for Negroes in 
spite of the law. Some parents have 
chosen to migrate northward, but 
such a course is impractical for the 
masses, because it only transfers the 
problem from one geographic location 
to another, and does not solve it; 
some have chosen to appeal for the 
ballot which would indirectly help 
control the situation, but to no avail; 
some have chosen to appeal to the 
fair-mindedness of their white neigh- 
bors, but the process of educating 
both groups, each to a tolerance of 
the other, is a slow and tedious 
one; and still others have chosen to 
resort to the courts for relief in certain 
specific cases. It is with this last mode 
of attack that the writer is concerned. 

A careful survey of the case reports 
has revealed that 113 cases have been 
adjudicated on behalf of the Negro 
separate school since 1865. The his- 
tory of these cases forms a back- 
ground from which the present status 


of the Negro separate school may be 
defined. Therefore the purpose of this 
chapter is twofold. It seeks to deter- 
mine, first, to what extent has the 
Negro separate school obtained favor- 
able decisions in the past, 7.e., what 
cases have been brought, what were 
the issues, and what were the princi- 
ples of law or fact which governed the 
decisions? Second, what are the types 
of cases which have brought favorable 
decisions in the past and which may 
be used to the advantage of the Negro 
separate school in the future? The 
significance of such a study is found 
in its informational as well as in its 
practical value. The data from this 
study will provide useful information 
for educators and lay citizens who 
desire an improvement in the separate 
school situation, in that they will re- 
veal to such interested persons in a 
clear and succinct form just what has 
been accomplished through the courts 
in the past. In the interest of econ- 
omy these data will point out types of 
cases which have proved to be ex- 
pedient for court action. They will 
further reveal specific legislative needs 
which may be remedied when the 
ballot is obtained. 

The scope of this chapter will in- 
clude a consideration of all states 
where the Negro separate school exists 
legally as well as those states where it 
exists extra-legally. It is limited to a 
determination of favorable decisions 
obtained by resort to courts as dis- 
tinguished from the carrying-out of 
those decisions after they have been 
rendered. It is further limited to court 
decisions as distinguished from legis- 
lative redress. Because the Negro 
separate school did not exist in many 
states as an integral part of the state 
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school system prior to the Civil War, 
and because at the close of the Civil 
War, all Southern states, where the 
greatest problem of the separate 
school is found, made new constitu- 
tions and revised their laws, the 
writer has limited the study in time 
from 1865 to the present. 


General Procedure 


In prosecuting the aims of this 
study, the writer has chosen to pro- 
ceed as follows: First, to make a 
critical and analytical study of the 
past court decisions concerning the 
Negro separate school, and second, 
to establish a set of criteria from the 
data found which will indicate those 
cases which may result in favorable 
decisions in the future. The first step 
in the method of attack proceeds upon 
the assumption that adjudicated cases 
are the most valid sources of data for 
past court decisions. The writer has 
located through the American Digest 
System all of the cases which have 
been adjudicated in courts of last re- 
sort from 1865 to the present. The 
American Digest contains a topical 
analysis of all cases from 1865 to the 
present; each topic has a key num- 
ber which may be followed through- 
out each edition. Three keys were 
originally considered, Race and Color, 
Discrimination, and Separate Schools. 
It was found, however, that the last 
key or topic, Separate Schools, in- 
cluded the cases found under the other 
two topics, and therefore it was neces- 
sary to trace but the one key, Sepa- 
rate Schools, from 1865 to the present. 
The digest gives the name of each 
case, the state and year of its ad- 
judication, the ruling of the court, and 
its location in the Reports. After find- 
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ing and reading the case as reported, 
the next problem was to critically 
analyze it. Here a logical outline was 
followed. It seems necessary to know, 
in the first place, why the case was 
brought at all, or the issue involved; 
in the next place, the court decided 
the issue one way or another for a 
definite reason and the way the court 
decided is the decision in the case; and 
third, if the case were brought to ob- 
tain some advantage for the Negro 
separate school, and the plaintiff re- 
ceived the decision, then the case is 
favorably decided, or won; but if the 
plaintiff received an adverse decision 
so that no advantage accrued to the 
separate school, then the case is un- 
favorably decided, or lost. For ex- 
ample, in Whitford v. the Board of 
Commissioners of Craven County,’ a 
North Carolina case, the plaintiff 
brought action to find out the inter- 
pretation of the following statute: 
“There shall not be more than one 
farmlife school in any county.’’ The 
board had established one such school 
for white pupils and had thus com- 
plied with the law. Whitford, a colored 
parent, could not see how such a law 
could be reconciled with the state 
constitution which provided for sepa- 
rate schools but with no discrimina- 
tion against either race. The court 
ruled that in view of the constitution, 
the statute must be construed to 
mean, “‘There shall not be more than 
one farmlife school for each race in 
any county.” Before the ruling by the 
court there was no farmlife school for 
the Negro in the county; the decision 
made it possible to have one, and 
thereby added another type of school 
to the separate school system. This 


374 8.E. 1014 (1912). 
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decision was an advantage to the 
cause of the separate school and there- 
fore may be considered as a case 
which has been won. As a further ex- 
ample, consider the Georgia case, 
Board of Education v. Cummings.‘ 
Here, the Negro high school had been 
closed and the fund which formerly 
supported the high school was ap- 
plied to the elementary schools, al- 
though this procedure was not fol- 
lowed in the case of the white high 
schools. The plaintiffs, colored par- 
ents, felt the injustice of the situation 
and brought action to restrain the ap- 
propriation for white high schools 
since there were no Negro high 
schools. The court ruled that a wrong 
remedy was sought as no benefit 
could accrue to the Negro high school 
by eliminating the white high school. 
The action availed nothing, and no 
benefit from it accrued to the cause 
of the separate school, therefore the 
case is considered lost. 

The second step in the procedure 
was based upon the assumption that 
what has been done in the past de- 
termines to a large extent what may 
be done in the future, for it is a mat- 
ter of common knowledge that when a 
precedent has been set by a court of 
last resort, that precedent is usually 
cited and followed. In this step, the 
writer has attempted to summarize 
the outstanding points in the various 
cases which determine the reasons for 
their favorable or unfavorable de- 
cisions, and from this summary to 
generalize those types which have 
been successful in the past as guides 
in the future. For example, consider 
two other cases. State v. Gray® is the 





4175 U.S. 528 (1898). 
5 93 Ind. 303 (1884). 





type which sought to contest the 
legality of the separate school, while 
Riggsbee v. Town of Durham’ is the 
type which contested the constitu- 
tionality of taxation of colored per- 
sons for colored schools only, and 
taxation of white persons for white 
schools only. All cases similar to the 
former case, 7.¢., all cases which sought 
to contest the legality of the separate 
school were studied together to see 
how the court ruled. In all such cases, 
the court ruled unfavorably on the 
ground that the separate school is 
constitutional under the Fourteenth 
Amendment where opportunity equal 
to that for any other race is provided. 
Therefore, it may be said that all 
cases seeking to contest the legality 
of the separate school are likely to 
receive unfavorable decisions in the 
future because they have always been 
unfavorably decided in the past. On 
the other hand, the latter type of case 
which sought to contest the consti- 
tutionality of separate taxation al- 
ways received a favorable decision in 
the past on the ground that separate 
taxation is against public policy, and 
a statute which makes any such pro- 
vision for separate taxation is void 
and unconstitutional. On the basis of 
the favorable decisions in the past, a 
case of this type is likely to receive a 
favorable decision in the future. By 
setting up such guides or generaliza- 
tions as these, criteria may be estab- 
lished for cases likely or unlikely to 
succeed in the future. 

For the convenience of the reader, 
the writer has presented the data, ob- 
tained in answer to the questions pro- 
posed, under two general heads: First, 
the amount of litigation since 1865, 
694 N.C. 800 (1886). 
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consisting of a survey of the number 
of cases passed upon in courts of last 
resort since 1865, and revealing the 
amount of litigation both favorable 
and unfavorable concerning the Ne- 
gro separate school. Second, types of 
litigation since 1865, consisting of a 
survey of the kinds of actions brought, 
and revealing the types of cases 
which have been favorably or un- 
favorably passed upon by the courts. 
Under this head, too, will be made 
certain generalizations from the cases 
studied which may be used to serve 
as guides for litigation in the future. 
From these generalizations the writer 
will attempt to set up criteria for 
future litigation. 


AMOUNT OF LITIGATION 
Since 1865 


A careful and critical study of the 
cases found in the American Digest 
System and followed up through the 
Southern, Southeastern, Northeast- 
ern, Pacific, and various individual 
state reports indicates that there are 
113 cases concerning the Negro pub- 
lic school, covering an area of 29 
states, which have been tried in 
courts of last resort since 1865. These 
data are so organized in Table I as to 
give a detailed picture of the litiga- 
tion according to states. This table 
reveals the name, location, year of 
adjudication of each case as well as 
the number of cases tried in each 
state; the issue of each case, 7.e., the 
point of controversy, the court de- 
cision and the principle of law upon 
which it is based, and finally the dis- 
position of the case as favorable or un- 
favorable, 7.e., won or lost on behalf 
of the Negro separate school. 

In Table I are included cases from 


California, Iowa, Nevada, and Ore- 
gon—states where there is no men- 
tion in the law of the separate school 
—and cases from Colorado, Michigan 
and Pennsylvania, where the separate 
school is prohibited by law. These 
cases have been included to show the 
attitude of the court when separate 
education is attempted in the ab- 
sence of, or contrary to, the law—all 
having resulted in favorable decisions. 
Notwithstanding, before its repeal in 
1880, a statute existed in California 
which provided for separate schools as 
follows: ‘“‘The education of children 
of African descent and Indian chil- 
dren must be provided for in separate 
schools, provided, if the school direc- 
tors fail to provide separate schools, 
such children must be admitted with 
white children.””’ The present law in 
California makes no mention of the 
separate school for Negroes, but it 
does mention other races. It reads: 
“The governing body shall have 
power to establish separate schools for 
Indians, and children of Chinese, 
Japanese, or Mongolian parentage. 
When separate schools are established 
for children of Indian, Chinese, Japa- 
nese, or Mongolian parentage, such 
children must not be admitted to any 
other public school.’”’* Likewise, from 
1854 to the date of its repeal in 1881, 
there existed in Pennsylvania a law® 
which provided for the separate edu- 
cation of Negro children where the 
number of such children exceeded 
twenty in any school district. In 
Ohio, too, there were formerly stat- 
utes providing for the separate school. 
One said: ‘When the number of 


7 California School Laws, 1876. Art. X. sec. 1669. 

8 California School Laws, 1931, Div. III, chap. 1, 
Art. 1, sec. 3.3-3.4. 

® Public Laws of Pennsylvania, 1854, No. 67. 
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OF NEGRO EDUCATION 


INVOLVED, AND Decisions RENDERED 





























STATE CASE ISSUE AND / OR FACTS DECISION WON OR LOST 
Ala. 1. Ellsberry v. Seay To test constitutionality of | University is not a public school Lost 
3 So. 804 (1888) establishing a university for under the law; therefore to so use 
Negroes from public funds. the funds would be unconstitu- 
tional. 
2. State v. Board of To obtain admission to white No child of admixture of Negro Lost 
School Commissioners school; plaintiff fair in com- blood shall be admitted to a white 
145 So. 575 (1933) plexion. school. 
Ark. 1. Black v. Lenderman To compel equal advantages. Colored children may not attend Lost 
246 S.W. 876 (1923) Plaintiff soughtadmittanceto white school even where there is no 
white school as there was no colored school. Wrong action 
colored school provided. sought. Action should be to com- ) 
pel establishment of school. 
2. Maddor v. Neal To contest constitutionality of | Separate schools are constitutional Lost 
45 Ark. 121 (1885) separate schools. under 14th Amendment. 4 
3. State v. Board of Di- To obtain admission to white Directors of school to determine Lost a 
rectors of Montgomery schools; plaintiff of fair com- who is white and who is colored : 
44 8.Ct.330 (1922) pilexion. and asign to the proper school. { 
4. Union County Court To contest separate schools. Separate schools required by law Lost 
v. Robinson where both colored and white re- 
27 Ark. 116 (1871) side. ) 
5. Wong Him Ark. v To contest separate schools Separate schools are constitutional. Lost 
Callahan under Fourteenth Amend- 
119 Fed. 381 (1902) ment. 
Ariz. 1. Burnsidev. Douglass Tocontest segregated schools. Segregated schools are constitu- Lost 
School Plaintiff did not desire to at- _ tionalif advantages are equal. 
261 Pac. 629 (1928) tend separate high school. 
2. Dameron v. Bayliss To contest segregated schools. Segregated schools are constitu- Lost 
126 Pac. 273 (1912) Plaintiff lived father from tional if advantages are equal; dis- 
separate school than from  tanceisirrelevant. 
white school. 
Cal. 1. Piper v. Big Pine TocompeladmissionofIndian Indians may not be excluded even Won 
Tree School District child. though they have separate schools. 
226 Pac. 926 (1924) 
2. Tape v. Hurley To compel admission of Chi- Chinese born and living in San Won 
66 Cal. 473 (1865) nese to public schools. Francisco are entitled to admis- 
sion to public schools. 
3. Ward v. Flood To obtain admission to public Unless separate equal schools have Won 
48 Cal. 36 (1874) schools; no separate schools been established for colored, they 
provid may not be excluded from public 
schools. 
4. Wysinger vy. Crook- Tocompeladmission to public When the statute provides that Won 
shank schools. every school must be open to all 
62 Cal. 588 (1890) children, colored may be admitted 
even though separate schools have 
been established. 
Cole. 1. Jones v. Newlon Toe contest separate 8c shoal so- School order that separate social Won 
253 Pac. 386 (1927) cial functions in absence of functions be provided is unconsti- 
separate school law. tutional. 
De No Supreme Court 
Cases found 
DC. 1. Wali v. Oyste To contest being sent to sepa Statute is not invalid emuen no Lost 
36 App.D.C K(1 910) rate school when there was no notice is given. Board may assign 
notice of statute providing for to the proper school. 
separate schools, 
Fle 1. State v. Bryan ‘lo test the constitutionality of As long as colored have a state Lost 
39 Bo. 929 (1905) the white university, when normal, it is not unconstitutional 
there was no similar colored to place the white normal in a uni- 
institution versity. 
Ga 1. Blogett v. Board of To restrain op ypropriation for Wrong action. No benefit to Ne- Lost 
Education white high school when there groes by attacking white high 
30 8.E. 561 (1898) was no appropriation for col school. Action should be to com- ; 





ored high sehool 











pel a high school for Negroes. 
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Cases RELATIVE TO THE SEPARATE ScHoor ADJUDICATED BY HiaHER Courts, 1865-1934, py States wita Issuns 
INVOLVED, AND Decrstons RENDERED 





























STATE CASE ISSUE AND / OR FACTS DECISION WON OR LOST 
2. Board of _ To veenia a umatthen for Wrong oaths. Re benefit to Ne- ‘es 
Cummin white high school when there groes by attacking white high 
175 USS. 528 (1898) was no appropriation for col- school. Action should be to compel 
ored high school. a high school for Negroes. 
3. Reid v. Town Injunction to restrain taxes of Plaintiff, white, and could have no Lost 
80 Ga. 755 (1888) colored being applied to col- personal interest in the matter and 
ored schools only. could not sue. 
Ind. 1. Cory To contest separate schools. A classification which does not ex- Lost 
48 ind. $7 (1874) clude either class from equal ac- 
commodations is no infringement 
of rights; to provide distinct schools 
is not exclusion from public schools. 
2. Greathouse v. School To prevent construction of Separate schools are constitutional. Lost 
Boa " separate high school as unlaw- 
151 N.E. 411 (1926) ful expenditure. 
3. State v To obtain admission to white Power given school officers by stat- Lost 
93 Ind. as % 1884) high school. ute, cannot be controlled by court. 
Pupil passed no examination nor 
presented required qualifications. 
4. State v. Grubbs To compel town to organize Complaint did not show sufficient Lost 
85 Ind. 213 (1882) school for colored. number of colored to warrant 
school; but where no colored 
schools are provided colored may 
attend white. 
5. State To contest discrimination in Organization of separate schools Lost 
177 N- E. wht} (1931) separate schools. must not result in denying equal 
privileges; but child received no 
abridged opportunities except 
swimming which is offered in but 2 
of the 8 schools and is not a requi- 
site for an education. 
Ill. 1. Chase v. Stevenson To contest discrimination in All children shall have equal and Won 
71 Ill. 383 (1874) excluding colored child from the same rights to participate in 
public school. educational benefits. 
. Se hs Board of To contest discrimination. Where the statute says segregation Won 
Educ Child excluded from public is unlawful, to find judgment for 
21 N. oe 187 (1889) school contrary to law. Case the defendant is erroneous. 
appealed from decision of low- 
er court for defendant (school). 
3. People v. City of Al- Tocompel admission to public In absence of law establishing sep- Won 
ston schools. arate schools, all children must be 
70 N.E. 640 (1904) admitted to public schools. 
4. People v. City of To contest discrimination. Where thestate has not authorized Won 
Quincy School board sent colored chil- separate schools, board has no 
101 II]. 308 (1882) dren to separate school. power to establish them. 
‘ 
5. People v. McFall To find out why white children Insufficient evidence presented; no Lost 
26 Ill. App. 319 of the neighborhood should not issue of law or fact. 
(1887) attend the school with the 
colored children. 
Iowa 1. Clark v. School Di- Tocompeladmission to public A person cannot be excluded on Won 
rectors schools. account of color nor forced to at- 
24 la. 266 (1868) tend a separate school. 
2. Dove v. Independent ® Won 
School District 
41 Ia. 689 (1875) 
3. Smith v. Independent . s Won 
School District 
40 la. 518 (1875) 
Kans. 1. Cartwright v. Board ‘To prevent segregation when If there is no legislation, school Woa 
of Education there is no law for it. board is without power to exclude 
73 Kans. 32 (1906) colored, 
2. Jones v. McProud To compel admission to white 10th grade work required for ad- Lost 


62 Kans. 870 (1901) high school. 


mission; pupil had completed only 
8th grade. 
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Cases RELATIVE TO THE SEPARATE SCHOOL ADJUDICATED BY HicHER Courts, 1865-1934, By STATES WITH IssvEs 


INVOLVED, AND Decisions RENDERED 








STATE 


CASE 


DECISION 


WON OR LOST 


ISSUE AND / OR FACTS 





a 


a 


a 


2 


11. 


‘ jee haan v. 


. Knox v. Board of 


Education 
45 Kans. 152 (1891) 


. Ottawa Board vy. Tin- 


non 
26 Kans. 1 (1881) 


Reynolds v. Board of 
Education 
66 Kans. 672 (1902) 


. Richardson v. Board 


of Education 
2 Kans. 629 (1906) 


. Rowles v. Board of 


Education 


91 Pac. 88 (1907) 


. Thurman Watts v. 


Board at Coffeyville 
222 Pac. 926 (1924) 


+f pen — v. Board of 

yg Pas, 1184 (1916) 
Board 

at Gale 

157 Pac. “1184 (1916) 

Wright v. Board at 

Topeka 

284 Pac. 363 (1930) 


To prevent segregation when 
there is no law for it. 


To test constitutionality of 
separate schools. 


To prevent segregation when 
there is nolaw for it. 


To compel equal advantages. 
Colored school located in a 
network of railroad tracks. 


To prevent segregation when 
there is no law. 


To prevent transfer to colored 
school because plaintiff had to 
pass white schools to reach 
colored school. 


If there is no legislation, school 
board is without power to exclude 
colored. 


In a uniform system of schoois, 
separate schools do not violate 
the 14th Amendment. 


If there is no legislation, school 
board is without power to exclude 
colored. 


A hazardous location denies equal 
advantages. 


If there is no legislation, school 
board is without power to exclude 
colored 


Complaint solely on ground of dis- 
tance isan unreasonable one. 


Won 


Won 


Lost 


Lost 


Woa 


Won 


Won 


Lost 





1) 


e 


— 





. Berea College v. Com- 


monwealth 
211 U.S. 45 (1908) 


. Board of Education 


of Meade Co, v. Bun- 


ger 
415S.W. (2nd) 93 
(1931) 


. Board of Education 


A rt 
it 


We 
W. (2nd) 948 


. Brown v. Bailey 


37 8.W. (2nd) 58 
(1931) 


. City of Pineville v. 


Moore 
227 S.W. 477 (1927) 


. Claybrook v. City of 


Owensboro 
16 Fed. 297 (1883) 


. Columbia Trust Co. 


v. Lincoln Institute 
129 8.W. 113 (1910) 


Davenport v. Clover- 


port 
72 Fed. 689 (1896) 


. Daviess Co. Board v. 


Johnson 
200 8.W. 313 (1918) 


To test power of legislature to 
prohibit mixed schools. 


To contest the establishment 
of separate schools. 


To determine whose duty it 
was to maintain separate 
schools. 


To restrain transfer of colored 
children from white school dis- 
trict. 


Totest taxation from whites to 
be used for white schols only, 
and taxation from colored for 
colored schools only. 


To obtain right to use its prop- 
erty for educational purposes. 
Defendant sought to withold 
money. 


To test taxation fromwhites to 
be used for white schools only, 
and taxation from colored for 
colored schools only. 


To obtain identical facilities. 


To prohibit the teaching of white 
and colored together is within the 
police power of the state. 


Board of Education has the power 
to establish separate schools. 


Question as to source of funds ir- 
relevant with reference to main- 
taining schools. 


County board has power to deter- 
mine desirability of transfer of 
school children. 


Separate taxation would result in 
inferior color schools; hence 
statute is unconstitutional. 


Any law which deprives a school 
of the right to use its property le- 
gitimately is unconstitutional. 


Separate taxation would result in 
inferior colored schools; hence stat- 
ute is unconstitutional. 


Facilities need not be identical if 
they are equal. 


Lost 


Lost 


Lost 


Lost 


Won 


Won 


Won 


Won 


Lost 


E 
§ 


ear 


a 








1}1oa 














LEGAL STATUS OF THE SEPARATE SCHOOL 359 


TABLE I (Continued) 


Cases RELATIVE TO THE SEPARATE ScHOOL ADJUDICATED BY HiGcHER Courts, 1865-1934, py STaTES wiTH IssuEs 


INVOLVED, AND Decisions RENDERED 























STATE CASE ISSUE AND / OR FACTS DECISION WON OR LOST 
10. Dawson v. Lee To test taxation from whites Separate taxation would result in Won 
83 Ky. 49 (1884) to be used for white schools inferior colored schools; hence sta- 
only, and taxation from col- _ tuteis unconstitutional. 
ored for colored schools only. 
11. Grady v. Board of To contest the establishment Board of Education has the power Lost 
Education of separate schools. to establish separate schools. 
147 S.W. 928 (1912) 
12. Harrodsburg v. Trus- To test taxation from whites Separate taxation would result in Lost 
tees to be used for white schools inferior colored schools; hence stat- 
49 S.W. 538 (1899) only, and taxation from col- _uteis unconstitutional. 
ored schools only. 
13. Hickman College v. « Won 
Trustees 
65 S.W. 20 (1901) 
14. Knox Co. Board of To obtain schools for colored County must maintain schools for Won 
Education v. Fultz children residing outside col- colored whether they reside within 
(i982) (2nd) 707 ored school district. or without white school districts. 
15. Mossv.Cityof May- To test taxation from whites Separate taxation would result in Won 
eld to be used for white schools inferior colored schools; hence 
216 S.W. 842 (1919) only, and taxation from col- statute is unconstitutional. 
ored for colored schools only. 
16. Mullins v. Belcher To test eqastitationality of Separate schools do not violate the Lost 
142 Ky. 673 (1911) separate schools 14th Amendment. 
134 8.W. 1151 
17. a, a Board of Tocontest the establishment Board of Education has the power Lost 
Educat of separate schools. to establish separate schools. 
120 8. W. "307 (1909) 
18. Trustees of Colored To test taxation from whites Separate taxation would result in Won 
Graded v. Trustees of | to be used for white schools inferior colored schools; hence stat- 
White Graded of only, and taxation from col- uteis unconstitutional. 
Mayfield ored for colored schools only. 
204 S.W. 86 (1918) 
19. Trustees of Elizabeth- « Won 
town 
71S.W. 654 (1903) 
La. 1, Bertonneau v. Board To contest separate schools Where equal schools are provided, Lost 
of Directors under 14th Amendment. rights of colored are not impaired. 
3 Woods 177 (1878) 
Md. 1. No Supreme Court 
Cases found. 
Mich. 1. Booker v. Grand To contest exclusion from col- Private institutions may select Won 
Rapids Medical lege solely on account ofcolor. those whom Ray was receive, but 
College once enrolled a Negro has certain 
120 N.W. 589 implied contract rights and may not 
(1909). be arbitrarily dismissed solely on 
account of color. 
2. People y. Board of Tocompel admission to pub- According to statute no resident Won 
Detroit lic schools. may be excluded on account of 
18 Mich. 400 (1869) color. 
Miss. 1. Bond v. Tig Fung Tocontest exclusion of Chinese Such exclusion does not violate Lost 
114 So. 332 (1927) from white schools. 14th Amendment. 
2. Bryant v. Barnes To contest taxation of colored Local taxes may provide for con- Lost 
106 So. 113 (1925) roperty for benfits to white. _solidated schools in absence of in- 
‘rom taxes, schools of lenges tentional discrimination. 
term were provided for whites. 
3. Civieman v. Townof To test constitutionality of Separate schoolsare constitutional. Lost 
Brookhaven separate schools. 
70 Miss 477 (1893) 
4. McFarland v.Goines To contest taxation of whites Such division of taxes unconstitu- Won 
96 Miss. 67 (1909) for white schools and taxation tional. 
492 So. 493 of colored for colored schools. 
5. Gong Lum v. Rice To contest exclusion of Chi- Such exclusion does not violate Lost 


104 So. 105 (1928) 


nese from white schools. 


14th Amendment. 
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STATE CASE ISSUE AND/OR FACTS DECISION WON OR LOST 

Mo. 1, Lehew v. Brum- To set up inequality of dis- Distance makes no substantial Lost 
mell 103 Mo. 546 tance between white and col- ground of complaint. 

(1891) 158.W. 765 ored schools as discrimination. 

2. State v. Cartwright To contest constitutionality of Separate schools do not violate Lost 
99S .W48 separate schools. 14th Amendment. 
122 Mo. App. 257 
(1907) 

3. Younger v. Judah To contest constitutionality of Separate schools do not violate Lost 
111 Mo. 303 (1892) separate schools. 14th Amendment. 
19S.W. 1109 

Nev. 1. Statev. Duffy To restrain board from segre- Exclusion of Negroes from public Won 
7 Nev. 342 (1872) gation in absence of law. schools is unconstitutional. 

N.J. 1. Pattersonv.Boardof Topreventseparateswimming Prohibiting swimming with other Won 
Trenton lessons in school activities. student is unlawful discrimination. 

11 N.J. Misc. 179 
(1933) 
2. Pierce v. Union Dis- To obtain admission to public Under the law, child may not be Won 
trict Schools schools. excluded on account of color. 
46 N.J. Law 76 
(1884) 

N.Y. 1. Dallas v. Fosdick To contest separate schools. When ste%ute provides for sepa- Lost 
40 Howard Prac. 249 rate schools, excluding colored 
N.Y.S.C. (1869) from white ‘schools is constitu- 

tional. 

2. People v. Gallagher . Lost 
45 Am. Rep. 232 
(1883) 

3. People v. Gaston s * Lost 
13 Abb. Prac. 159 
(1872) 

4. People v. Queens . 2s Lost 
School Board 
56 N.E. 81 (1900) 

N.C. 1. Bonitz v. Trustees of To test constitutionality of | Taxes from colored only to be ap- Won 

—— School Dis- separate taxation. plied to colored schools only, un- 
constitutional. 
70 3. E. 735 (1911) 
a; sohome v. School Tocontestconstitutionality of When advantages are equal, sepa- Lost 
Boa separate schools. rate schools are constitutional. 
166 N. ; — (1914) 
82 8.E 
3. Lowery v. Board of To test constitutionality of | Taxes from colored only to be ap- Won 
Education separate taxation. plied to colored schools only, un- 
52 8S.E. 267 (1905) constitutional. 
4. Lowery v. Board of To contest discrimination. A larger building for numerous Lost 
Education whites is not discrimination if 
52 8.E. 267 (1905) colored are amply cared for in a 
smaller building. 
5. McMillan vy. School To compel school committee Colored are excluded by law; com- Lost 
Committee to admit colored mittee has no power to use discre- 
12 8.E. 330 (1890) tion. 
6. Pruitt v. Gaston Co. Tocontest constitutionality of When advantages are equal, sepa- Lost 
94 N.C. 709 (1886) separate schools. rate schools are constitutional. 
7. Riggsbee v. Town of To test constitutionality of Taxes from colored only to be ap- Won 
urham separate taxation. plied to colored schools only ,un- 
94 N.C. 800 (1886) constitutional. 
8. Smith v. Roberson- Tocontestconstitutionality of When advantages are equal, sepa- Lost 
ville separate schools. rate schools are constitutional. 
141 N.C. ae (1906) 
53 S.E, 5: 
9. State v. Wolfe ° _ Lost 


145 N. Y * 1 (1907) 
598.E. 4 
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STATE 


CASE 


ISSUE AND/OR FACTS 


DECISION 


WON OR LOST 





10. 


Whitford v. Board of 
Commissioners, Cra- 


ven Co. 
74 8.E. 1014 (1912) 


. Williams v. Bradford 


73 8.E. 154 (1911) 


To get interpretation of law. 
Constitution provided for sep- 
arate, but equal facilities. 
Statute provided for but one 
farm school in a county. 


To contest constitutionality of 
separate taxation. 


Law which authorizes one school in 
a county means one for white and 
one for colored with equal facilities. 


Taxes from colored only to be ap- 
plied to colored schools only, un- 
constitutional. 


Won 





Ohio 


t 


aw 


. State v. Board of 


Education 
7 Ohio Dec. 129 
(1876) 


. State v. Board of 


Trustees of Ohio State 
185 N.E. 196 (1933) 


. State v. McCann 


21 Ohio State 198 
(1871) 


U. 8S. v. Buntin 
10 Fed. 730 (1882) 


To contest discrimination as 
to distance. 


To compel admission to white 
dormitory. 


To contest separate schools. 


To contest discrimination as 
to distance. 


Where separate schools are of the 
same quality as white, but due to 
the small number, separate schools 
are fewer, 4 miles is not an unreas- 
onable distance even though white 
schools are passed on the way. 


Separate and equal accommoda- 
tions were furnished; university 
need not make social privileges 
available. 


Establishment of separate schools 
equal in every particular is consti- 
tutional. 


Special schools for colored may be 
provided but must be reasonably 
accessible. 


Lost 


Lost 


Lost 


Won 





Okla. 


_— 


to 


w 


rs 


o 


ao 


3 


4 


© 


10. 


. Board 


. American State Bank 


v. Board of Com- 
missioners, 


Muskogee Co. 
286 Pac. 902 (1930) 


of Commis- 
sioners, Carter Co. v. 
School District 

275 Pac. 292 (1929) 


. Board of mr 


Guthrie v. Board o 
Education, Logan Co. 
206 Pac. 517 (1922) 


. Board of Education 


v. Board of a 
sioners, Kingfish 

14 Okla. 322 (1904) 
Chicago R.I. and Pa. 


R.R. v Lane 
170 Pac, 502 (1918) 


. Jones v.Board of _ 


ucation, Muskog 
217 Pac. 400 (1923) 


Jumper v. Lyl 
185 Pac. 1084 (1921) 


rion v. Territor 
1 Vous 210 (1893) 


. School District, Creek 


Co. v. Board of 
Commissioners 
275 Pac, 292 (1929) 


State v. Albritton 
224 Pac. 511 (1924) 


To determine the responsi- 
bility for maintaining separate 
schools. 


To test constitutionality of 
separate schools. 


To settle question of taxation. 


To prevent erection of sepa- 
rate school buildings in ab- 
sence of law for separate 
schools. 


To contest question of taxa- 
tion of whites for white 
schools only. Railroad object- 
ed to being taxed for both 
white and colored schools. 


To obtain additional funds for 
for colored schools from the 
budget. 


To prevent certain schools 
from being designated ‘‘col- 
ored,”’ 


To obtain admission to white 
school; plaintiff of fair com- 
plexion, 


To test constitutionality of 
separate schools. 


To test constitutionality of 
separate schools. 


County must maintain separate 
schools; if taxes fail, county must 
come to the rescue. 


If the facilities are equal, separate 
schools are constitutional. 


Where separate schools are main- 
tained, Board must levy sufficient 
taxes to support separate schools. 


Separate buildings may be erected 
whether a law exists for separate 
schools or not. 


Separate schools are an integral 
part of the school system and the 
— must be used for all schools 
alike. 


After funds for colored schools are 
exhausted, funds for white schools 
may not be used for colored schools. 
Wrong action. 


Board has the power to determine 
what schools shall be separate. 


Admission rightly refused; white 
schools for white only. 


If the facilities are equal, separate 
schools are constitutional. 


If the facilities are equal, separate 
schools are constitutional. 


Won 


Lost 


Won 


Lost 


Lost 


Lost 


Lost 


Lost 


Lost 
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Cases RELATIVE TO THE SEPARATE ScHOoL ADJUDICATED BY HiGHER Courts, 1865-1934, py STaTEs wiTH Issuzs 
INVOLVED, AND Dxcis1ions RENDERED 








STATE CASE 


ISSUB AND/OR FACTS 


DECISION WON OR LOST 





Ore. 1. Crawford v. District To contest separate schools Inabsence of statute, board cannot Won 





School Board for Indians in absence of law. establish separate schools for In- 
137 Pac. 217 (1913) dians and compel attendance. 

Pa. 1. Commonwealth vy. To contest exclusion from According to statute, if twenty Won 
Williamson public schools. colored children appear, they may 


30 Leg. Int. 406 
(1873) 


be excluded; any number under 
twenty may not be excluded. 


2. Kaine v. Common- To contest exclusion from Under the statute, colored may Won 


wealth public schools. 
101 Pa. 490 (1881) 


not be excluded from a white com- 
mon school. 





S.C. 1. Tucker v. Blease 
81S.E. 668 (1914) 


To prevent exclusion of col- Where separate schools are pro- Lost 
ored fromrwhiteschools;'plain- vided for children of less than 1/8 
tiff very nearly white. 


colored blood, they may be ex- 
cluded from white schools and 
Negro schools alike. 





Tenn. 1. Greenwood v. Rick- Tocontest separate schoolsas When ogee opportunities are Lost 


man discriminatory. 
235 S.W., 425 (1921) 


given in free schools, there is no 
discrimination. 





Tex. NoSupreme Court Cases 





Va. 1, Eubank v. Boughton To compel admission to white When the question of color arises, Lost 


36 S.E. 529 (1900) 
plexion. 


schools; plaintiff fair of com- school trustees must settle it and 


courts will not interfere. 





W.Va. 1. Martin - Board of To test constitutionality of Separate schools are constitutional Lost 


Educatio separate schools, 
268.E. 348 (1896) 


bt 


of Education school term. 


31S.E. 985 (1898) 


under 14th Amendment. 


. Williams v. Board To contest unequal length of Discrimination as to length of term Won 


is illegal and against public policy. 





colored youth in a township exceed 
20, the board of education is required 
to establish one or more separate 
schools for colored youth.’ Another 
provided: ‘“‘When in the judgment of 
the board, it will be to the advantage 
of the district to do so, it may or- 
ganize separate schools for colored 
children.’ Separate schools were 
abolished, however, by the repeal of 
these statutes in 1887. In Mississippi, 
the court decisions show that Chi- 
nese” must attend the segregated 
school under the same interpretation 
of the law that compels Negroes to 
attend, namely, that separate schools 
are constitutional when they offer 


10 Ohio School Laws, 1865, Sec. XXXI. 

1 Ohio School Laws, 1879, Sec. 4008. 

18 Gong Lum v. Rice, 104 So. 105 (1928); Bond v. 
Tig ieee 114 So. 332 (1927). 





substantially the same advantages as 
are offered in white schools. 

Table II shows a summary of the 
amount of litigation presented in 
Table I. It shows the number of cases 
brought, and the number and per- 
centage decided favorably or un- 
favorably in each state. Here, it may 
be seen that Kentucky has had the 
most litigation concerning the Negro 
public school—19 cases. Kansas and 
North Carolina follow with 11 cases 
each; Oklahoma has had 10; Arkan- 
sas, Indiana, Illinois, and Mississippi, 
5 each; California, New York, and 
Ohio, 4 each; Georgia, Iowa, and 
Missouri, 3 each; Alabama, Arizona, 
Michigan, New Jersey, Pennsyivania, 
and West Virginia, 2 each; while 
Colorado, the District of Columbia, 
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OST 
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TABLE II 
Summary oF Cases Passep Upon By Courts or Last Resort SINCE THE Civit WAR 




















Number of Favorable Decisions ea 
State Cases Unfavorable | Decisions 
Brought Number Per cent Number Per cent 

Alabama 2 2 100 
Arizona 2 2 100 
Arkansas 5 5 100 
California 4 4 100 

Colorado 1 1 100 

D.C. 1 1 100 
Florida 1 1 100 
Georgia 3 3 100 
Illinois 5 4 80 1 20 
Indiana 5 1 20 4 80 
Iowa 3 3 100 

Kansas 11 7 64 4 36 
Kentucky 19 10 53 9 47 
Louisiana 1 1 100 
Michigan 2 2 100 

Mississippi 5 1 20 4 80 
Missouri 3 3 100 
Nevada 1 1 100 

New Jersey 2 2 100 

New York 4 4 100 
North Carolina 11 5 45 6 55 
Ohio 4 1 25 3 75 
Oklahoma 10 3 30 y 70 
Oregon 1 1 100 

Pennsylvania 2 2 100 

South Carolina 1 1 100 
Tennessee 1 1 100 
Virginia I 1 100 
W. Virginia 2 1 50 1 50 
Total 113 49 43% 64 57% 


























Florida, Louisiana, Nevada, Oregon, 
South Carolina, Tennessee, and Vir- 
ginia have had but one each. There is 
no record of an appealed case in Dela- 
ware, Maryland, Texas, or Wyoming. 

The amount of litigation in itself 
is not so important as a consideration 
of the results of that litigation. For 
example, many cases have been 
brought on behalf of the Negro sepa- 
rate school which have resulted in no 
advantage. There have been cases 
brought which sought a wrong remedy, 
or cases brought with bad declara- 


tions, or cases brought by white per- 
sons which violated the legal princi- 
ple that one who has no personal in- 
terest may not bring action. Such 
cases as these could gain nothing. 
Although, as will be shown later, 
the type of action brought and not 
the state in which it was brought de- 
termines the success of the action, it 
is interesting to note that there have 
been some states in which all cases on 
behalf of the Negro separate school 
have received favorable decisions, and 
on the other hand, there are states 
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where the cause of the separate 
school has never yet received a favor- 
able decision. In the former group are 
California, lowa, Michigan, Nevada, 
New Jersey, Oregon, and Pennsyl- 
vania. In the latter group are Ala- 
bama, Arizona, Arkansas, the Dis- 
trict of Columbia, Florida, Georgia, 
Louisiana, Missouri, New York, South 
Carolina, Tennessee, and Virginia. In 
several of the states mentioned above, 


there has been but one case adjudi- 
cated in a court of last resort since 
1865, and the state was classified ac- 
cording to the result of that case. 
That the type of action brought, and 
not the state, determines the success 
of the action is further shown by the 
fact that in many states some of the 
litigation has resulted in favorable 
decisions, while other litigation in the 
same state has resulted in unfavor- 


TABLE III 
Summary or Types or ACTION in re THE SEPARATE SCHOOL SINCE 1865 








Type of Case and State in which 


Favorable Decisions 


Unfavorable 
Decisions Total 





Action was brought 


Number 


Cases 
Per cent | Number | Per cent 





1. Segregation in the Absence of 
any law Concerning it. 
California 
Illinois 
Iowa 
Kansas 
Michigan 
Nevada 
New Jersey 
Oregon 
Pennsylvania 


bo 


NK RK KNOW 


2. Separate Taxation for the Sup- 
port of Schools of each race. 
Georgia 
Kentucky 
Mississippi 
North Carolina 
Oklahoma 


— 
ao 


= m bo 00 


3. Constitutionality of the Sepa- 
rate School 
(a) Establishment 
Alabama 
Arizona 
Arkansas 
District of Columbia 
Florida 
Indiana 
Kansas 
Kentucky 
Louisiana 
Mississippi 
Missouri 
North Carolina 
New York 
Ohio 
Oklahoma 
Tennessee 
West Virginia 
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NKR NOWRAP 


100% 
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TABLE III (concluded) 
SumMARY oF Typss oF ACTION in re THE SEPARATE ScHOOL SINCE 1865 





Type of Case and State in which 


Favorable 
Decisions 


Unfavorable 
Decisions Total 
Cases 





Action was brought 


Number 


Per cent | Number | Per cent 





3. (continued) 
(b) Authority of School Officials 
to Determine Who Shall be Ad- 
mitted 
Alabama 
Arkansas 
North Carolina 
Oklahoma 
South Carolina 
Virginia 
Kentucky 


4, Unequal Advantages because of 
Segregation 9 
Arkansas 
Colorado 1 
Georgia 
Illinois 
Indiana 
Kansas 
Kentucky 
Mississippi 
Missouri 
New Jersey 
North Carolina 
Ohio 
Oklahoma 
West Virginia 


—_ 


= DD et pe 


— 


5. Exercise of Arbitrary Power 








Total Cases 49 


100% 


et et et et et pet 
tt et et et et pet 


32% 1 68 


Lh =) 


NN KD wed 
_ bo > t 
Hm GO DD et bo Go GO CO De 00 


_ 








| 43% | 64 57% | 118 














* Reid v. Town—decided on ground of personal interest, not taxation. See text. 


able decisions. For example, 80 per 
cent of the litigation in Illinois has 
resulted favorably while 20 per cent 
has resulted unfavorably, 7.e., four 
out of the five cases brought in Illinois 
were of a type which could succeed 
under the law, while the other case 
was of a type which could not suc- 
ceed. Likewise, other states in which 
some portion of the litigation brought 
has resulted favorably toward the Ne- 
gro separate school are: Kansas, 64 
per cent; Kentucky, 53 per cent; West 
Virginia, 50 per cent; North Carolina, 
45 per cent; Oklahoma, 30 per cent; 


Ohio, 25 per cent; Indiana and Missis- 
sippi, 20 per cent. 

The data presented thus far have 
indicated the amount of favorable and 
unfavorable litigation concerning the 
Negro separate school since 1865. The 
next question is concerned with the 
types of litigation since 1865. 


Types oF LITIGATION Since 1865 


After a consideration of the number 
of cases won or lost on behalf of the 
Negro separate school, the next ques- 
tion concerns itself with the types of 
cases adjudicated. The writer, after 





366 THE JOURNAL OF 
a careful analysis, has listed these 
types of cases in five distinct cate- 
gories according to the issues in- 
volved: (1) cases which contest segre- 
gation in the absence of any law to 
that effect; (2) cases which contest 
discriminatory taxation; (3) cases 
which contest the constitutionality of 
the separate school; (4) cases which 
contest unequal educational advan- 
tages; and (5) cases which seek to con- 
test the exercise of arbitrary power. 

Table III presents a summary of 
the types of cases brought, the dis- 
position of the case by the court, and 
the result of the case as favorable or 
unfavorable toward the cause of the 
Negro public school. 


Segregation in the Absence of Law 


With reference to cases which have 
been brought to contest and prevent 
separate education in the absence of 
any law providing for segregation, 
Clark v. School Directors," is a case 
in point. Here, the plaintiff, a citizen 
of lowa—a state which had no law 
requiring or permitting segregation— 
brought action because the school 
directors denied him admission to the 
public schools on account of his color. 
The court ruled: ‘‘ Where there is no 
law which provides for separate edu- 
cation, a person otherwise eligible can- 
not be denied admission to the public 
schools on account of color, nor can 
he be compelled to attend a separate 
school.’”’* In all similar cases the 
court has ruled against separate edu- 
cation, saying in effect that neither 
boards of education nor school com- 
mittes can separate the races in edu- 
cation when there is no law to that 


18 24 Iowa, 266 (1868). 
4 Ibid, 
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effect. Four such favorable decisions 
have been obtained in California 
where the question was tested on be- 
half of Negroes, Indians, and Chinese. 
Oregon has had one such decision on 
behalf of Indians. The other decisions 
have been on behalf of Negroes as fol- 
lows: Kansas, six; Illinois, four; Iowa, 
three; Pennsylvania, and Michigan, 
two; Nevada, and New Jersey, one 
each; making a total of 24 cases, all 
of which resulted favorably. There- 
fore, this type of case seems likely to 
bring a favorable decision in those 
states where the separate school exists 
contrary to the law. 


Separate Taxation 


There are cases which have been 
brought to contest separate taxation, 
7.e., taxation of white persons for the 
support of white schools, and of 
colored persons for the support of 
colored schools. For example, in 
Davenport v. Cloverport,® in Ken- 
tucky, the plaintiff sought to obtain 
a share in all the taxes levied for the 
benefit of the colored schools. The 
defense was that an act of the legisla- 
ture required a levy of taxes from 
white persons for the benefit of white 
schools, and from colored persons for 
the benefit of colored schools and that 
colored schools could benefit only 
from the tax levied upon colored per- 
sons. In finding for the plaintiff, the 
court ruled: “A statute which pro- 
vides for tax upon white persons to be 
applied to white schools only, from 
which colored are excluded, is con- 
trary to the Fourteenth Amendment, 
and void.’ Without exception, the 
courts have held that such taxation 
is discriminatory and unconstitu- 
~~ 6 Davenport v. Cloverport, 72 Fed. 689 (1896). 
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tional. These decisions make it pos- 
sible for Negroes to share in the gen- 
eral taxation and therefore the de- 
cisions are designed as favorable to 
the Negro separate school. There are, 
however, two apparent discrepancies 
between Tables I and II, and Table 
III relative to this category. One case 
in Mississippi, Bryant v. Barnes,'® is 
listed as ‘‘lost’’ in Tables I and II, but 
is counted as a favorable decision in 
Table III. The plaintiff, a Negro, 
lived in a white school district and 
objected to being taxed for education 
because there were no colored schools 
in his district to receive the benefit 
of the tax. The case was lost on the 
ground that local taxes may be used 
for any school, and that taxation of 
white persons for white schools only, 
and of colored for colored schools only, 
is unconstitutional. The apparent dis- 
crepancy mentioned lies in the fact 
that the case was actually lost in 
court, but the decision may well be 
classified as favorable to the cause of 
the Negro public school because it 
shows that discriminatory tax prac- 
tice is condemned by the courts, 
whether sought by Negroes or by 
whites. The other case which shows an 
apparent discrepancy is a Georgia 
case, Reid v. Town.'" This case is 
clearly listed as “‘lost’’ even in Table 
III, and yet the writer contends that 
no case has received an unfavorable 
decision on the ground of discrimina- 
tory taxation. In this case, the plain- 
tiff, a white person sought an injunc- 
tion to restrain discriminatory taxa- 
tion against colored schools. The ac- 
tion was lost, not on the ground of 
taxation at all, but because of the 


6 106 So. 113 (1925). 
"6 S.E. 602 (1888). 


367 


legal principle that no one can bring 
action without a personal interest in 
the case. The case was dismissed be- 
cause the plaintiff could have no per- 
sonal interest in Negro schools. Of 
this type of litigation, contesting dis- 
criminatory taxation, Kentucky has 
had eight cases; North Carolina; 
four; Mississippi, two; Oklahoma and 
Georgia, one each, all of which have 
been favorably decided. 


Constitutionality of the Separate School 

Included in this category are two 
groups of cases closely related. Group 
(a) presents those cases which have 
sought to contest the constitutionality 
of the separate school as an institu- 
tion. As an illustration, consider 
Dameron v. Bayless, an Arizona case. 
Dameron, « school official, appealed 
from a judgment for Bayless, the 
father of two children, who sought to 
keep them out of the segregated 
school. An act passed in 1901, pro- 
vided that separate schools should be 
maintained where the number of 
colored children of school age ex- 
ceeded eight in any school district. 
Dameron proved that over eight 
colored children resided in the dis- 
trict, and the court ruled: “Segre- 
gated schools are constitutional where 
equal accommodations are provided, 
and where equal educational oppor- 
tunity is offered, the Fourteenth 
Amendment is not abridged.’’!* Like- 
wise, all thirty-seven cases in this 
group which contest the constitu- 
tionality of the separate school were 
lost on the ground that where equal 
educational advantages are provided, 
the provisions of the Fourteenth 
Amendment are complied with, and 


such schools are constitutional. 
i 126 Pac. 273 (1912). 
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In group (b) are presented those 

cases which have sought to contest the 
authority of school officers to deter- 
mine who shall be admitted to certain 
schools. A case in point is State v. the 
School Board of Mobile, in Ala- 
bama. The plaintiffs, children of very 
fair appearance, sought admission to 
the white schools on the ground that 
they were nearer white than colored. 
They lived in a white neighborhood 
and were generally accepted by some 
as white, though others claimed them 
to be colored. The school board ex- 
cluded the children from the white 
schools, and the court sustained the 
board, saying: 
Under the law, separate schools are pro- 
vided for the children of the white and 
colored races, and no child of one race shall 
attend the school of the other. Each child 
has a right to attend the public schools of 
the race to which he belongs. It is incum- 
bent upon the plaintiffs to prove the race 
they claim, and as they were unable to 
do so, the board had no alternative but to 
assign them to the school they are required 
by law to attend. 


Where separate schools exist accord- 
ing to law, the courts consistently 
hold that school authorities have the 
right to determine who shall attend 
certain schools, and that the courts 
have no power to interfere. Unfavor- 
able decisions have been rendered in 
actions of this type in one case each 
in Alabama, Arkansas, Kentucky, 
North Carolina, Oklahoma, South 
Carolina, and Virginia, 


Compelling Equal Educational 
Advantages 


This type of case seeks to compel 
equal advantages where segregation 
is legally authorized. The facts show 


19 145 So. 575 (1933) 
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that the court decisions here, are 
divided—some ruling favorably to- 
ward the Negro separate school, and 
some ruling against it. Nine cases 
have received favorable decisions 
while nineteen have been unfavorably 
decided. Those which were lost, how- 
ever, will show upon examination that 
they were unfavorably decided chiefly 
because they failed to sustain the 
grounds of complaint, rather than be- 
cause equality of educational oppor- 
tunity was denied. For example, con- 
sider the three cases lost in Indiana. 
In State v. Gray,?® equal high school 
opportunity was sought by the plain- 
tiff, but he did not present the quali- 
fications for high school required by 
law, hence could not be admitted. In 
State v. Grubbs," the plaintiff sought 
to compel the town to establish a 
school for colored children because 
there was none. He failed to show that 
the required number of colored chil- 
dren lived in the district; neither did 
he seek admission of the smaller num- 
ber, than that required before a 
separate school could be established, 
to the white. For want of sufficient 
evidence, the case was lost. Again, in 
State v. Wirt,” equal opportunities 
were sought, but the facts showed 
that the only privilege the plaintiff 
did not receive was that of swimming 
facilities. The court held, that in view 
of the fact that only two of the eight 
schools there had swimming pools, to 
be placed in a school without swim- 
ming facilities was not abridging edu- 
cational opportunities because swim- 
ming is not a requisite for a public 
school education. 

That the cases unfavorably decided 
"3093 Ind. 303 (1884). 


2 85 Ind. 213 (1882). 
#177 N.E. 441 (1981). 
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in this category were not lost on the 
ground of equal educational facilities 
is further shown in two cases in Kan- 
sas. In Jones v. McProud,” the plain- 
tiff sought equal high school advan- 
tages. The requirements were to com- 
plete the tenth grade and the plain- 
tiff had only completed the eighth 
grade; thus he could not compel high 
school advantages. In Wright v. Board 
of Topeka, as well as in Lehew v. 
Brummell® in Missouri, and State v. 
Board of Education® in Ohio, where 
the plaintiffs sought equal advan- 
tages as to distance, even showing 
that white schools had to be passed to 
reach colored schools, the court ruled 
that a complaint solely on the ground 
of distance did not show any discrim- 
inatory educational practice. Again, 
in Arkansas, in Black v. Lenderman,?" 
the plaintiff sought to obtain equal 
advantages for his children by seeking 
their admittance to a white school 
since there was no colored school. The 
court held that since the law made 
separate schools mandatory, colored 
children could not be admitted to 
white schools, but that mandamus 
should have been brought to compel 
the establishment of a colored school. 
In Kentucky, in Daviess County Board 
v. Johnson,?* and in North Carolina, 
in Lowery v. Board of Education,?® 
where the plaintiffs sought identical 
facilities, the court held that facili- 
ties do not have to be identical to be 
equal; that in fact no two things are 
ever identical, and no two schools 
could be identical; that to be sub- 
stantially equal is all that is required 

362 Kans. 870 (1901). 

4 284 Pac. 363 (1930). 

x 7 jhio Mae { 29 (1876 ). 

27 246 S.W. 876 (1923). 


38 200 S.W. 313 (1918). 
° 52 S.E. 267 (1905). 
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under the Fourteenth Amendment; 
that where a larger building is pro- 
vided to care for a larger number of 
white children, there is no discrimina- 
tion where a smaller number of colored 
children are amply cared for in a 
smaller building. Again, in Board of 
Education v. Brown,*® in Kentucky, 
the plaintiff wanted equal educational 
advantages for his children, but in- 
stead of seeking those advantages 
directly, he sought to have the court 
determine the source of funds for 
maintaining the separate school. The 
question was irrelevant to the real 
point at issue and the case was lost. 
In Mississippi, in Gong Lum v. Rice,* 
and Bond v. Tig Fung, Chinese 
plaintiffs sought equal advantages by 
attempting to compel admission to 
white schools. The courts held that 
since no abridgment of educational 
opportunity was shown, the Chinese 
must attend the separate school, as 
the law expressly provided that white 
schools be open to white children 
only. Furthermore, in Ohio, in State 
v. Board of Trustees of Ohio State,** 
the plaintiff contended that she was 
denied equal educational advantages. 
She was housed in the same dormi- 
tory as white students, but was forced 
to live on a separate floor, even 
though her accommodations were the 
same as those furnished white stu- 
dents. The court held that equal edu- 
cational opportunities could be com- 
pelled, but the plaintiff had those. 
Equal social advantages, however, 
could not be compelled, and it was 
plain that the plaintiff sought those. 
In two cases in Georgia, Board of 





30 23 S.W. (2nd) 948 (1930). 
3104 So, 105 (1925). 

82 114 So. 332 (1927). 

33185 N.E. 196 (1933). 
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Education v. Cummings,* and Blod- 
gett v. Board of Education,* the plain- 
tiffs sought equal educational oppor- 
tunities, but brought the wrong ac- 
tion. The Negro high school was 
closed, but no such action was taken 
concerning the white high school. The 
plaintiffs brought action to close the 
white high school just as the colored 
high school. The court denied the plea 
on the ground that no benefit could 
accrue to the colored school by clos- 
ing the white school, and suggested 
that the proper action would be 
mandamus to compel the establish- 
ment of a colored high school. In II- 
linois, People v. McFall,** the plaintiff 
wanted equal educational advantages 
and brought action to find out why 
the white children in his neighborhood 
went elsewhere to school. He was un- 
able to present sufficient evidence to 
sustain his case and the action was 
dismissed. In Oklahoma, in Jones v. 
Board of Education,” action was 
brought to obtain some of the funds 
provided for white schools to use for 
colored schools. In denying the action, 
the court ruled that the wrong action 
had been brought; that mandamus 
should have been brought to compel 
the county to provide sufficient funds 
to maintain separate schools. Again, 
in the same state in Board of Education 
v. Kingfisher County,* the plaintiffs 
sought to prevent the erection of a 
separate school building on the ground 
that there was no law for separate 
schools, and that such a building 
would abridge equal opportunity. The 
court held that only actual discrimina- 
tion could be contested, and that the 


* 175 U.S. 528 (1898), 

% 30 8.E. 561 (1898). 

3 26 Ill. App. 319 (1887): 
37 217 Pac. 400 (1923). 
38 14 Okla. 322 (1904); 


THE JOURNAL OF NEGRO EDUCATION 


erection of the building in itself was 
no discrimination. 

On the other hand, there have been 
cases which sought equal educational 
opportunity and received favorable 
decisions. Witness Jones v. Newlon,** 
in Colorado. The plaintiff showed 
that he was denied participation in 
the social life of the school which was 
part of its educational program. The 
court held that in the absence of a law 
providing for segregation, one could 
not be denied participation in the 
school social activities on account of 
color. Again in Kansas, in Williams 
v. Board Education, and in Ohio, in 
United States v. Buntin,“' where the 
schools were located in hazardous 
places, equal educational advantages 
were held to have been denied. These 
plaintiffs were able to show that the 
colored schools were located in a net- 
work of railroad tracks, and that the 
children who attended were in danger 
of life and limb. Also, in Kentucky, in 
Knox v. Fultz, the action brought 
showed that there were colored chil- 
dren who resided without the colored 
school district who had no educational 
facilities. The court ruled, that under 
the law which established separate 
schools, schools must be maintained 
for their benefit. In North Carolina, 
in Whitford v. Board of Education,* 
where only one farm school to a 
county was provided for by law, the 
plaintiffs sought an interpretation of 
the law which would make a colored 
school possible. The court held that 
the law meant one farm school for 
white, and one for colored in a county 
because the law expressly provided 


39 253 Pac. 386 (1927). 
49 99 Pac. 216 (1908). 
41 10 Fed. 730 (1882). 
#2 43 8.W. (2nd) 707 (1932)! 
#74 8.E. 1014 (1912). 
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for separate education without dis- 
crimination. In New Jersey, in Pat- 
terson v. Board of Education,“ suit was 
brought to compel equal opportunity 
in the matter of swimming lessons. 
The plaintiff had been denied the 
privilege to swim with the other stu- 
dents, and was forced to take separate 
swimming lessons. The court held 
that under the law which prohibits 
separate education, compelling the 
plaintiff to take separate swimming 
lessons was unlawful discrimination. 
In West Virginia, in Williams v. 
Board of Education* the plaintiff con- 
tested that the shorter school term 
in the colored schools was an evidence 
of unequal educational advantages. 
The court ruled that discrimination 
as to length of term is illegal and 
against public policy. In Oklahoma, 
in Guthrie v. Board of Education,“ 
where the question of levying suffi- 
cient funds for the separate school 
was under consideration, the court 
held that the board must levy suffi- 
cient taxes to provide equal educa- 
tional facilities in the separate school. 
Likewise, in the same state, in the 
American State Bank v. Muskogee 
County,7 where action was brought 
to determine who should maintain 
separate schools so that equal ad- 
vantages might be had, the court held 
that the county must come to the 
rescue of the separate school if the 
taxes fail, for the law provides for 
separate education without discrimi- 
nation. 

The data just presented have 
shown that where equal educational 
advantages are sought, some cases 


“11 N.J. Misc. 179 (1933). 
® 31 S.E. 985 (1898). 

6 206 Pac. 517 (1922). 

‘7 206 Pac. 902 (1930). 
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have been favorably decided, and 
others unfavorably decided. Those 
cases which received unfavorable de- 
cisions were cases which did not pro- 
duce sufficient evidence to show lack 
or absence of equal educational ad- 
vantages, and were therefore lost upon 
other grounds than denial of equal 
educational facilities. Those cases 
which were favorably decided, how- 
ever, were cases in which the plain- 
tiffs were able to prove lack of or dis- 
crimination in the educational facili- 
ties provided. If the case brought to 
compel equal educational advantages 
can be sustained to show the ad- 
vantages asked for to be necessary for 
a public school education, then a 
favorable decision may be expected, 
but if the court is able to construe the 
advantages sought as unnecessary for 
a public education, or if the case seek- 
ing equal educational advantages is 
unsupported by sufficient evidence, 
then an unfavorable decision may be 
expected. 

In all the states where the separate 
school has been declared constitu- 
tional, the last clause of section 1 of 
the Fourteenth Amendment which 
reads, “No state... shall deny to 
any persons within its jurisdiction the 
equal protection of the laws... .’”’ has 
been construed, in deciding the ques- 
tion of constitutionality, to mean 
equal protection of educational law 
as well as any other kind of law. Asa 
typical case, in People v. Gallagher,* 
the chief judge phrased the question 
to mean that “the right to equal pro- 
tection of laws is the privilege of ob- 
taining an education under the same 
advantage and with equal facilities for 
its acquisition as those enjoyed by any 


4893 N.Y. 438 (1900): 
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other individual.” It is not believed 
that these provisions were intended 
to regulate or interfere with the social 
standing or privileges of the in- 
dividual or to have any other effect 
than to give to all without respect to 
color, age, or sex, the same legal 
rights and the uniform protection of 
the same laws. Also, in County Board 
v. Bunger,*® Judge Willis said: “‘In so 
far as the common schools are con- 
cerned, taxes are levied upon all 
property irrespective of ownership, 
and provision must be made for our 
children of both races without any 
discrimination.” Likewise, in Bond v. 
Tig Fung, Judge Alcorn stated: ‘“‘We 
belong to that class of people who 
believe that no two things are created 
exactly alike. Things are similar to 
each other, so with schools. They have 
a similarity, but it is certain that no 
two schools in Mississippi nor in any 
other state are exactly alike. The 
testimony shows that equal facilities 
were furnished the two races, and in 
our opinion that is all that is re- 
quired under the Fourteenth Amend- 
ment.’’5° 

Since the very constitutionality of 
the separate school carries with it the 
provision of equal protection of the 
law and substantially equal educa- 
tional facilities, then a carefully- 
worked-out case which seeks equality 
of educational opportunity for the 
Negro on par with those furnished 
other people will be likely to succeed 
in court under the Fourteenth Amend- 
ment. 

Arbitrary Power 

The one type of case in this cate- 

gory is the Trust Company v. Lincoln 





4941 8.W. (2nd) 93 (1931). 
$6 114 So. 332 (1927). 





Institute,“ brought in Kentucky. The 
trust company appealed from a judg- 
ment rendered for the institute. The 
institute had purchased land and pre- 
pared to establish a school for Ne- 
groes in which, among other things, 
was to be taught agriculture. The 
school applied to the trust company 
for its funds on deposit there, and the 
trust company refused to pay over 
the money on the ground that the 
town ordinance had not been com- 
plied with. The ordinance in question 
provided that agriculture could not be 
taught in any school without the con- 
sent of the majority of voters. The 
institute refused to comply with the 
ordinance on the ground that it gave 
to the voters an arbitrary power 
which could be used for or against a 
school as the voters desired. Such 
power allowed them to vote for the 
establishment of one institution and 
to arbitrarily refuse to vote for the 
establishment of another. Justice 
Barker, in delivering the opinion for 
the institute, said: 
The primary question is: May the General 
Assembly of the Commonwealth of Ken- 
tucky prohibit the institution and main- 
tenance of such a school as appellee. We 
say, may the General Assembly prohibit, 
because it is manifest that, if the legislative 
power may be exercised in such a way as to 
authorize voters to prohibit the establish- 
ment of such an institution, clearly the 
Legislature itself may prohibit it. For the 
appellant it is maintained that the act in 
question is a valid exercise of the police 
power of the state, and for the appellee it 
is contended that it is an exercise of more 
arbitrary power in violation of both the 
Constitution of Kentucky and the consti- 
tution of the United States. To the solution 
of this question, we will now address 
ourselves. 

Section 1 of the Bill of Rights is as 
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follows: ‘‘All men are, by nature free and 
equal and have certain inherent and in- 
alienable rights among which may be 
reckoned: (1) The right of enjoying and 
defending their lives and liberties.... 
(3) The right of seeking and pursuing their 
safety and happiness.... (5) The right of 
acquiring and protecting property.” 

Section 2 reads ‘‘Absolute and arbitrary 
power over the lives, liberty and property 
of freemen exists nowhere in a republic, 
not even in the largest majority... .” 

The Lincoln Institute is a legally con- 
stituted corporation, having power and 
authority; among other things, under its 
charter, to acquire and hold property and 
to use it for establishing such a school as it 
seeks to establish in Shelby County. Un- 
doubtedly, it will be admitted at once that 
any law which seeks arbitrarily to deprive 
the appellee of the right of using its prop- 
erty in any way it sees fit which is not 
inimical to the public welfare, is contrary 
to the provisions of the Bill of Rights above 
quoted, and therefore void.... 

We conclude, then, that religious and 
scientific education, instead of being any 
wise injurious or dangerous to the public 
safety, morals, health or welfare, on the 
contrary is promotive of public virtue, in- 
telligence, and good citizenship, and is 
therefore to be desired and promoted 
rather than prohibited or impeded.... 
We are therefore of the opinion that the 
act in question is unconstitutional and in- 
valid, because it is an exercise of arbitrary 
power and contrary to the provisions of the 
Bill of Rights cited above. 


SUMMARY AND CONCLUSIONS 


The problem under consideration 
in this study was twofold. First, “to 
what extent has the litigation since 
1865 been favorable or unfavorable 
to the cause of the Negro separate 
school?” 7.e., what cases have been 
adjudicated, what were the issues, 
what were the principles of law or 
fact which governed the decisions, and 
what were the results? Second, what 
were the types of cases which suc- 
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ceeded in the past and seem likely to 
succeed in the future? In attempting 
to solve these problems, the writer 
proceeded, first, to make a critical and 
analytical study of the court decisions 
since 1865 which concerned the Negro 
separate school; and second, to indi- 
cate the types of cases which seem 
likely to result in favorable court de- 
cisions in the future, because they 
have succeeded in the past. 

The data collected were presented 
in two parts. The first part considered 
the amount of litigation with a sum- 
mary of each case, and revealed that 
of the 113 cases, covering a territory 
of 29 states, 49 were favorably de- 
cided and 64 were unfavorably de- 
cided. The second part was concerned 
with the types of litigation and re- 
vealed a variety of actions and de- 
cisions. The following are the out- 
standing facts and conclusions arrived 
at: 

First, the evidence produced by the 
data seems to indicate that certain 
generalizations from the cases ad- 
judicated since 1865 may be set up as 
guides for legal action in the future on 
behalf of the Negro separate school. 
There are certain types of cases likely 
to succeed in the courts if they are 
brought under the following prin- 
ciples: 

1. In the absence of a statute or 
any law providing for the establish- 
ment of the Negro separate school, no 
board of education nor school com- 
mittee, nor any school officials can 
exclude persons from the public 
schools solely on account of color. 

2. Any law which seeks to tax 
colored persons for the benefit of 
colored schools only, or white persons 
for the benefit of white schools only, 
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cannot be enforced, for it is dis- 
criminatory, contrary to the Four- 
teenth Amendment, and void. 

3. Any law which permits the ex- 
ercise of arbitrary power, 1.e., dis- 
cretionary power which results in dis- 
crimination against the Negro sep- 
arate school, is unconstitutional. Any 
cases which can be sustained under 
either of these three principles will 
result favorably if brought on behalf of 
the separate school. 

Second, there are certain cases 
doomed to obtain unfavorable de- 
cisions from the courts if they contest 
the following principles: 

1. The separate school which pro- 
vides equal educational opportunity 
is constitutional. So uniformly has 
this opinion been held, that in 1927, 
when the question of the validity of 
statutes making separate education 
compulsory, was brought before the 
Supreme Court of the United States* 
for the first time, Chief Justice Taft, 
speaking for that august body, refused 
to consider the question an open one 
because of the extensive and uniform 
body of authority which had ac- 
cumulated through the decisions in 
other courts. 





THE JOURNAL OF NEGRO EDUCATION 


2. Where the separate school is 
provided for by law, school officials 
have the power to determine who 
shall be admitted to the respective 
schools, and the courts will not inter- 
fere. Any cases which are brought 
under these two principles will result 
unfavorably toward the cause of the 
Negro separate school. 

Third, there are certain types of 
cases which may or may not result 
favorably on behalf of the Negro 
separate school. These are cases which 
seek to compel equal advantages, and 
are entirely dependent upon how the 
facts in the case can force the court 
to construe equal advantages and edu- 
cational advantages. If, for example, 
the facts show that the advantages 
offered in the separate school are 
grossly inferior, or hazardous, and 
that the lack suffered is a lack in edu- 
cational facilities rather than social 
facilities, then the case is likely to be 
decided favorably for the cause of the 
separate school. But, if on the other 
hand, the facts show the educational 
facilities to be substantially equal to 
those for white, the case will very 
probably be unfavorably decided. 
~~ @ Gong Lum v. Rice, 275 U.S. 78 (1927). 
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CHAPTER VII 


Types of Potentially Favorable Court Cases 
Relative to the Separate School 
MACEO W. HUBBARD and RAYMOND PACE ALEXANDER 


STATEMENT OF THE PROBLEM 

Education in the common or public 
schools in the United States is a 
matter, which, subject to federal con- 
stitutional limitations, rests exclu- 
sively with each state. One of the 
clauses in the Fourteenth amend- 
ment to the United States Constitu- 
tion prohibits any state from denying 
any person residing therein equal pro- 
tection of the laws. As we shall pres- 
ently see, this clause has been inter- 
preted to mean that no state may 
decline to furnish any child, because 
of race or color, educational facilities, 
accommodations and opportunities 
equal to those which the state grants 
white children. This, of course, does 
not mean that the federal govern- 
ment or the federal courts may pre- 
scribe the precise manner in which 
colored or any other children may be 
educated in the public schools. Each 
state may adopt its own methods, 
rules and standards in dealing with 
the problem of training children in 
its public schools and actually, we 
find, as is to be expected, that the 
various states provide for the educa- 
tion of white and colored children in 
various ways. 

Some states by law prohibit sep- 
arate schools for white and colored 
children and prohibit school authori- 
ties from refusing to admit colored 
children to any school by reason of 


their race or color. Other states 
authorize school officials to establish 
separate schools for white and colored 
children but do not make separate 
schools mandatory, and generally 
speaking, in these states it is provided 
by law that whenever separate schools 
for the races are actually established 
in a particular locality, the children 
of one race may not attend schools 
established for the education of chil- 
dren of the other race. Still another 
group of states makes the establish- 
ment of separate schools mandatory 
and. provides in their constitutions 
and statutes that white children shall 
not attend schools for colored chil- 
dren and that colored children shall 
not attend schools established for 
white children. These are the main 
groups of states with which we have 
to deal although it may be mentioned 
that there are other states where the 
laws are silent on this question. In 
these states, however, we shall see 
that problems arising in connection 
with the education of Negroes are 
practically the same which arise in 
those states which expressly prohibit 
separate schools. 

With the several states of this 
country thus classified relative to the 
separate school question, it is obvious 
that the problems with which we 
have to contend and the abuses which 
exist are usually peculiar to certain 
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state groups, although we may find 
abuses in one group which also exist 
in other groups. Probably this subject 
can be best handled by reference to 
the problems and conditions which 
grow out of the manner in which 
these several groups of states attempt 
to provide for the education of Ne- 
groes. 

As a general proposition, the Negro 
more nearly receives equal educa- 
tional treatment in those states where 
separate schools are prohibited either 
by court decisions or by express pro- 
visions in the state constitutions or 
statutes. However, any one familiar 
with conditions in these states knows 
that there are separate schools in 
some of them in spite of the express 
legal prohibitions to the contrary. 
For instance, in Pennsylvania, Sec- 
tion 1405 of the School Code provides 
that ‘Hereafter it shall be unlawful 
for any school director, superintend- 
ent, or teacher to make any distinc- 
tion whatever, on account of, or by 
reason of, the race or color of any 
pupil or scholar who may be in at- 
tendance upon, or seeking admission 
to, any public school maintained 
wholly or in part under the school 
laws of the Commonwealth.” If the 
mandate of this statute were heeded 
by the school officials of this state, 
there would be no such thing as a 
separate school for colored children, 
for the case of Kaine v. Common- 
wealth, 101 Pa 490 (1882), and other 
cases following it, specifically held 
that a colored child cannot be com- 
pelled to attend a school established 
solely for colored children because 
they are colored and cannot be refused 
admission to any public school be- 
cause of race or color. Yet, in several 





counties in Pennsylvania, schools at- 
tended exclusively by colored children 
do exist, and in the communities where 
they do exist, colored children are not 
admitted to schools that white chil- 
dren attend. 

In New Jersey we find by Section 
125 of the School Laws (Compiled 
Statutes 1911) that ‘‘no child between 
the age of four and twenty years shall 
be excluded from any public school on 
account of his or her religion, nation- 
ality or color.” The same section 
further provides that a member of 
any board of education who shall vote 
to exclude from any public school any 
child on account of his or her religion, 
nationality or color is guilty of a mis- 
demeanor and may be punished by a 
fine of from fifty dollars to two hun- 
dred and fifty dollars, or imprison- 
ment for a period of thirty days to six 
months, or both. Despite the stringent 
provisions of this statute, however, 
separate schools do exist in Camden, 
Atlantic City and in several other 
counties of New Jersey. One might 
be all the more amazed at such a state 
of affairs when he further learns that 
the courts of New Jersey have uni- 
formly refused to sanction colored 
schools and have, in all cases carried 
to the higher courts of that state, 
summarily struck down attempts of 
various school boards to exclude 
colored children from certain public 
schools they had designated for the 
education of white children exclu- 
sively. A case of this sort where one 
may also find reference to other cases 
similarly decided is Raison v. Board 
of Education of Berkeley Township, 
103 N.J.L. 547, decided by the Su- 
preme Court in 1927. 

With these facts before us it is ob- 
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vious that the danger to be guarded 
against in states where separate 
schools are prohibited is the establish- 
ment of separate schools in spite of 
what the law says about it. The same 
is true in states where the constitutions 
and statutes are silent on the question. 

In states where the law is silent the 
courts say that separate schools may 
only be established by clear au- 
thority from the legislature and until 
the legislature expressly authorizes 
such schools, school officials may not 
institute them. This is especially true 
where laws once authorizing segre- 
gated schools have been repealed. 
Typical of such states are California, 
Wysinger v. Crookshank, 82 Cal. 588 
(1890); Ohio, State v. Oxford Board of 
Education, 45 O. St. 555 (1888) ; Kan- 
sas, Watts v. Board of Education, 115 
Kan. 328 (1924); Iowa, Dove v. School 
District, 41 Iowa 689 (1875). It is ob- 
vious, however, that in view of what 
has been done in states where separate 
schools are expressly prohibited, there 
is even more danger that separate 
schools may be established, or an 
attempt made to do so, in states 
where the legislatures or constitutions 
have not expressed themselves one 
way or the other. 

Nearly everybody is familiar with 
the problems which arise and the 
abuses which exist in those states 
where separate schools flourish under 
sanction of the law. In most of these 
states, whether separate schools are 
simply authorized or required, we are 
apt to find that facilities and ac- 
commodations for the colored schools 
are inadequate and are by no means 
equal to those enjoyed by the white 
schools. One finds, especially in those 
states where the law makes separate 


schools mandatory, that the monies 
available for the public schools are 
divided with an unequal hand and 
hence he is only too likely to find 
ill-equipped schools, inadequately 
trained teachers, overcrowded class- 
rooms, colored schools located in un- 
desirable neighborhoods, and a thou- 
sand other things showing the most 
outrageous discrimination against col- 
ored schools and children of school 
age. Since these schools, however, are 
not only sanctioned but required un- 
der various state laws, it is obvious 
that the problems in these states are 
radically different from those in states 
where school officials have no power 
to establish separate schools. This 
leads us directly into the inquiry as 
to what may be done to solve these 
various problems, to remedy these 
diffierent abuses and to root out the 
evils which tend to halt the progress 
of education among Negroes. 


THe EFFECT OF THE FOURTEENTH 
AMENDMENT 


There are remedies for these con- 
ditions both under state and federal 
laws. Before considering specific rem- 
edies, however, it is well to attempt 
to determine to what extent the Four- 
teenth amendment to the Federal 
Constitution limits the powers of the 
states as to the manner in which they 
may provide for the education of Ne- 
groes. Section one of the amendment 
provides: 

All persons born or naturalized in the 
United States, and subject to the juris- 
diction thereof, are citizens of the United 
States, and of the state wherein they reside. 
No State shall make or enforce any law 
which shall abridge the privileges or im- 
munities of citizens of the United States; 
nor shall any State deprive any person of 
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life, liberty or property, without due proc- 
ess of law, nor deny to any person within 
its jurisdiction the equal protection of the 
laws. 


Relying chiefly upon the last clause 
of this amendment which prohibits 
any state from denying to any person 
within its jurisdiction the equal pro- 
tection of the laws, it was claimed in 
several cases which arose following the 
end of the Civil War, that no state 
could legally establish separate or 
segregated schools. However, the 
highest courts of several states denied 
this contention. In Ward v. Flood, 
48 Cal. 36 (1874), a colored child 
sought a writ of mandamus to compel 
the school authorities to admit her 
to a school attended by white chil- 
dren. At that time in California, a 
statute required separate schools for 
the white and colored races. The Su- 
preme Court of California in declining 
to order her admission into the white 
school held that the Fourteenth 
amendment did not prohibit the 
state from establishing segregated 
schools. The same conclusion was 
reached in the case of People v. 
Gallagher, 93 N.Y. 438 (1883), in a 
four-three decision. At that time a 
New York statute authorized sep- 
arate schools for white and colored 
children. A colored girl sought ad- 
mission to a certain public school of 
Brooklyn. The principal declined to 
admit her because the Board of Edu- 
cation of Brooklyn had established 
schools for colored children “‘of equal 
grade and advantages” with the 
white schools and had also passed a 
rule that colored children must attend 
the colored schools. It was argued 
in that case before the court of ap- 
peals that the equal protection clause 


of the Fourteenth amendment pro- 
hibited separate schools. The court, 
however, in overruling this contention 
stated, “‘ Equality and not identity of 
privileges and rights is what is guar- 
anteed to the citizens and this we 
have seen the relator enjoy.” 

The courts of practically all other 
states in which this question arose 
decided it just as did the New York 
and California courts. It did not reach 
the Supreme Court of the United 
States until 1927; but in that year 
that court decided the case of Gong 
Lum v. Rice, 275 U.S. 78, the facts in 
which were as follows: A Chinese girl, 
by her next friend, filed a petition for 
a writ of mandamus in a Mississippi 
state court seeking to compel the 
State Superintendent of education 
and the school officials in the school 
district where she resided to admit 
her as a pupil in the white high school. 
The Mississippi State Constitution 
required that separate schools for 
white and colored races be main- 
tained and this provision in the Con- 
stitution was set up by the school 
officials as a defense. They were sus- 
tained by the Supreme Court of 
Mississippi, which decided that the 
Chinese girl belonged to a colored 
race and that the provision in the 
Mississippi Constitution excluding her 
from the white schools, did not violate 
the Fourteenth amendment to the 
Federal Constitution. This case was 
then appealed to the Supreme Court 
of the United States. In sustaining the 
Mississippi courts, Mr. Chief Justice 
Taft, who wrote the decision, said 
(pp. 85-86): 

The question is whether a Chinese citizen 


of the United States is denied equal pro- 
tection of the laws when he is classed 
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among the colored races and furnished 
facilities for education equal to that 
offered to all, whether white, brown, yellow 
or black. Were this a new question it would 
call for a very full argument and consider- 
ation but we think that it is the same 
question which has been many times de- 
cided to be within the constitutional power 
of the state legislature to settle without 
intervention of the federal courts under 
the Federal Constitution. 


We may therefore take it as settled 
now, that under the Federal Consti- 
tution any state may establish and 
maintain separate schools for white 
and colored children. However, a 
further question is involved and that 
is whether under the equal protection 
clause in the Fourteenth amendment, 
a state may compel colored children 
to attend separate schools where they 
are not “‘furnished facilities for edu- 
cation equal to that afforded to all.” 

Although the Supreme Court of the 
United States has not definitely 
passed upon this question, all indica- 
tions lead to the belief that it is prac- 
tically settled that no state may 
compel Negro children to attend sep- 
arate schools unless it furnishes facili- 
ties and accommodations equal to 
those furnished white schools. Stated 
in another way, a state is not pro- 
hibited by the Fourteenth amend- 
ment from establishing separate 
schools but it must provide for those 
schools, so far as equipment, facilities, 
etc., are concerned, equally as well 
as it provides for the maintenance of 
the white schools. 

The general principle inherent in 
the Fourteenth Amendment as to dis- 
crimination between the races was 
stated by the Supreme Court of the 
United States in Strauder v. West 
Virginia, 100 U.S. 303, decided in 


1879. On page 307 of this volume we 
find the following: 

It [14th Amendment] ordains that no state 
shall... deny to any person within its 
jurisdiction the equal protection of the 
laws. What is this but declaring that the 
law in the states shall be the same for 
black as for white; that all persons, whether 
white or colored, shall stand equal before 
the laws of the states?... The words of 
the Amendment, it is true, are prohibitory, 
but they contain a necessary implication 
of positive immunity ... exemption from 
legal discriminations. 


Turning now to the manner in which 
this principle has been applied in its 
relation to separate schools, we find 
that most if not all of the state courts 
in which the matter has been ad- 
judicated have held that if the states 
establish separate schools, they must 
provide for colored children educa- 
tional advantages equal to those pro- 
vided for white children. In People 
v. Gallagher, supra, the court assumed 
that the Brooklyn board of education 
had established schools for colored 
children ‘“‘of equal grade and ad- 
vantages” and its decision sustaining 
the Brooklyn Separate School Sys- 
tem was based upon that assumption. 
In Piper v. Big Pine School District, 
193 Cal. 664, 669-670 (1924): 
But the denial to children whose parents, 
as well as themselves, are citizens of the 
United States and of this state, admittance 
to the common schools solely because of 
color or racial differences without having 
made provision for their education equal 
in all respects to that afforded persons of 
any other race or color, is a violation of the 
provisions of the fourteenth amendment of 
the constitution of the United States, 
which provides: “nor shall any state... 
deny to any person within its jurisdiction 
the equal protection of the laws.” 

In State ex rel. Cheeks v. Wirt, 203 
Ind. 121 (1931), the relatrix, Alberta 
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Cheeks, attended a colored school in 
Gary, Indiana, organized to give eight 
years elementary and two years high 
school work. In the fall of 1927, the 
second year high school grade was 
discontinued and she, together with 
other colored children of that grade, 
was transferred to the Emerson High 
School apparently operated for white 
children only (in Indiana separate 
schools are not required by state law 
but are authorized where particular 
school boards see fit to establish 
them). Because the white children 
“struck” she was in January, 1928, 
transferred back to the colored high 
school and the courses of that school 
were revised so that she could pursue 
her regular high school studies. She 
petitioned the court for a writ of man- 
damus to compel the school officials 
to admit her to either the Emerson or 
Froebel high schools, both white. 
Among other things she claimed that 
there were certain courses offered in 
those high schools which were not 
offered in the colored high school. The 
court found that this was not actually 
so but held that if it were so, or if it 
developed that in her later high school 
years she could not obtain instruction 
in certain courses in the colored 
schools which were offered in the 
white schools, she would be entitled 
to admission to the white schools. 

In Kansas separate schools are 
authorized in cities of the first class 
and prohibited in cities of the second 
and third classes. In Williams v. 
Board of Education of the City of Par- 
sons, 79 Kan. 202 (1908), a city of the 
first class, the following situation 
arose. Prior to September 28, 1908, 
plaintiff’s children, who were colored, 
had attended the Lincoln School, 


which was mixed. The City of Parsons 
was divided into four equal parts by 
railroad lines of the Missouri, Kansas 
and Texas Railway. The city desig- 
nated each of these parts as a separate 
school district and established a school 
in each one. The Lincoln School was 
in the Northeast district where the 
plaintiff’s children actually resided. 
On September 28, the school board 
ordered these children to attend 
school in the Southwest district. The 
school house in this district was one 
and a half miles from plaintiff’s home 
and was operated for colored children 
exclusively. In order to reach this 
school, these children had to pass 
over thirteen tracks of the main line 
of the aforesaid railroad, over which 
one hundred trains passed daily. In 
addition the railroad had its shops, 
foundries and roundhouses near the 
crossing, which meant constant 
switching and passing of additional 
trains or cars over it. Further, these 
children had to pass over three tracks 
of another railroad over which eight 
trains passed daily. The school build- 
ing was so close to the railroad tracks 
that the noise from the passage of 
trains and their bells, whistles, etc., 
seriously interfered with teaching. 
The parents of these children pe- 
titioned the court for a writ of man- 
damus to compel the school board to 
allow them to attend school in the 
district where they resided and alleged 
the above facts in support of their 
petition. The court ordered the board 
of education to allow these pupils to 
attend the Lincoln or some other suit- 
able school. This meant that the 
board was ordered to allow the chil- 
dren to attend a white school as the 
school in the Southwest district near 
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the tracks was the only colored school 
in town. The court in its decision said 
that although the board had power 
to maintain separate schools under 
the statute, it could not do so if at 
the same time it compelled colored 
children to attend a school where 
proper teaching was not possible and 
where the children would be com- 
pelled to risk their lives in reaching 
the school. Such a course of conduct, 
said the court, amounted to a denial 
of equal educational facilities. 

The case of Claybrook v. City of 

Owensboro, 16 Fed. 297 and 23 Fed. 
634 (1883), involved a Kentucky 
statute which authorized the City of 
Owensboro to levy a tax on white 
residents for the sole benefit of white 
schools and a tax on colored residents 
for the sole benefit of colored schools. 
Of course the practical result of such 
a statute was to provide a much 
smaller amount for colored schools 
than for white schools. Suit was 
brought to enjoin the allocation to 
white schools of more than a proper 
share of the whole fund raised under 
the statute. There were three white 
children to every colored one in the 
city and the court enjoined the 
officials from allocating more than 
three-fourths of the fund raised to 
white schools. In issuing the in- 
junction pendente lite the court said 
(16 Fed. 297, 302): 
The equal protection of the laws guar- 
anteed by this amendment must and can 
only mean that the laws of the states must 
be equal in their benefits as well as in their 
burdens, and that less would not be “the 
equal protection of the laws.’ 


There have been many other state 
court decisions prohibiting the denial 
of admission of colored children to 
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white schools where none of a similar 
character was provided for colored 
pupils or where the advantages and 
facilities offered them were not sub- 
stantially equal to those provided for 
the white schools. Although as pre- 
viously stated, the Supreme Court of 
the United States has not squarely 
passed upon this question, in Gong 
Lum v. Rice, 275 U.S. 78, that court, 
after carefully pointing out that it 
was bound to assume on the facts 
presented to it that there was a 
colored high school which the plain- 
tiff might conveniently attend and at 
which she could obtain advantages 
equal to those provided the white 
school, said at page 84: 


If it were otherwise the petition should 
have contained an allegation showing it. 
Had the petition alleged specifically that 
there was no colored school in Martha Lum’s 
neighborhood to which she could con- 
veniently go, a different question would 
have been presented, and this, without 
regard to the State Supreme Court’s con- 
struction of the State Constitution as 
limiting the white schools provided for the 
education of children of the white or 
Caucasian race. But we do not find the 
petition to present such a situation. 


This is of course a plain indication 
of what the court will undoubtedly 
do when it is presented with a situa- 
tion where colored children under 
state laws must attend separate 
schools in which the state fails to 
furnish equal educationai opportuni- 
ties, advantages and accommodations. 
It is true that in the Gong Lum case 
the court referred only to a situation 
where a colored person was excluded 
from a white school and where at the 
same time there was no similar school 
in the “neighborhood to which she 
could conveniently go,’”’ but of course 
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the difference between a denial of any 
schools and a denial in the operation 
of them of equal facilities is simply a 
difference of degree and if the Amend- 
ment prohibits the one it also pro- 
hibits the other. It does not merely 
invalidate the refusal of all protection 
of the laws; it guarantees ‘‘equal pro- 
tection of the laws.” 

By way of summary therefore it 
may be said: 

(1) That so far as the Fourteenth 
amendment is concerned a state may 
establish and maintain separate 
schools for whites and Negroes and 
provide that no pupils of one race 
may attend schools provided for the 
pupils of the other race. 

(2) If separate schools are estab- 
lished, the advantages, accommoda- 
tions and facilities provided for Negro 
schools must be equal to those pro- 
vided for white schools. 

(3) If equal advantages, facilities 
and accommodations are not provided 
by the state, the Fourteenth amend- 
ment prohibits it from denying to 
colored pupils admission to schools 
operated exclusively for white pupils 
and under such circumstances the 
laws of any state excluding pupils of 
one race from schools maintained or 
attempted to be maintained for per- 
sons of the other race constitute a 
denial of equal protection of the laws 
and are invalid. 


REMEDIES AVAILABLE IN STATES 
WHERE SEPARATE SCHOOLS 
ARE PROHIBITED 


Much will not be said from a purely 
technical standpoint as to what form 
of action is available in any particular 
case. The reader will doubtless have 
noticed that in the particular cases 





heretofore mentioned, mandamus is 
the remedy which has been most fre- 
quently used. As a matter of fact, in 
most instances in the great majority 
of the states (without reference to the 
matter of separate schools) mandamus 
is the most appropriate remedy. It is 
the normal way by which a public 
official may be compelled to perform 
the duties specifically imposed upon 
him by law. Ordinarily, courts will by 
mandamus compel the performance 
of duties where they are clear, specific 
and mandatory. However, if the 
duties to be performed are of a dis- 
cretionary character or if under the 
law a particular official is given dis- 
cretion as to the manner in which the 
particular duty or duties may be per- 
formed, the courts will not as a rule 
interfere so long as he stays within 
the bounds of his discretion; that is, 
so long as the discretion given is not 
abused. In some states, relief by in- 
junction is available. This is true in 
Illinois, Iowa, Kentucky and a few 
others. However, it is not of very 
great practical importance here to 
determine which of these remedies 
may be used in particular states ex- 
cept to state that where the object is 
to compel the admission of a colored 
child or colored children to white 
schools, mandamus is generally held 
to be the appropriate remedy. In case 
it is desirable to attack directly the 
constitutionality of a law and to pre- 
vent its enforcement, relief by in- 
junction is usually the most appro- 
priate and efficient remedy. 

As stated heretofore, separate 
schools do exist in states where they 
are expressly prohibited by state con- 
stitution or statute or court decision. 
If it is true that separate schools are 
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undesirable, it follows that we must 
neglect no opportunity to cause those 
that do exist to be abolished or to 
prevent them from being established 
wherever we find school authorities 
attempting so to do. In most, if not 
all of the states where separate 
schools are prohibited, other sections 
in the school laws give to the various 
school boards wide discretion in the 
management of the schools, classifica- 
tion of pupils and in assigning par- 
ticular pupils to particular schools. 
Referring again to Pennsylvania, Sec- 
tion 1405 of the School Code as we 
have stated, prohibits discrimination 
or distinction on account of race or 
color. The same section, however, 
further provides: 

That the board of school directors may, 
upon cause shown, permit any pupil or 
pupils in any school district to attend such 
other school in said district as the board 
may deem proper, or may classify and 
assign the pupils in the district to any such 
school or schools therein as it may deem 
best in order to properly educate the same. 
Under such a statute obviously the 
discretion of the school board to 
“classify and assign the pupils’ is 
very wide indeed. Theoretically, of 
course, it is limited by the last proviso 
of that section which prohibits dis- 
tinction on account of race or color. 
As a practical matter, however, this 
limitation has not been very effective 
in preventing the maintenance of sep- 
arate schools by the school boards. 
In order to accomplish this result 
they have not hesitated to use their 
power to “classify and assign.” 

The case of Mayo v. Morton School 
District, 72 Pa. Superior Court 247 
(1919), is an example of what school 
boards have been able to accomplish 
along this line. In that case it ap- 
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peared that the school district of 
Morton, needing more school room, 
decided to erect a new building. After 
this was done, assignments were made 
to both the old and new school build- 
ings. One hundred and ten children 
were assigned to the new building, 
eleven of which were colored, and all 
eleven of these were in grades above 
the sixth. To the old building sixty 
pupils were assigned, all of which, 
except four, were colored, and were 
in grades below the sixth. Two of 
plaintiff’s children having been as- 
signed to the old building, he de- 
manded their admission into the new 
school building. Upon refusal, he ap- 
plied to the court for a writ of man- 
damus to compel their admission. At 
the trial, the defense of the school 
board was that no division or assign- 
ment had been made on account of 
race or color but that all of the pupils, 
white and colored, had been graded 
on the basis of their intelligence, pro- 
ficiency and deportment. If this were 
true, it was of course remarkable that 
out of a total of one hundred and 
three white children, only four were 
so deficient in intelligence, proficiency 
and deportment that they had to be 
separated from ordinary or normal 
pupils, while out of a total of sixty- 
seven colored pupils, fifty-six were in 
these respects unfit to attend school 
with normal pupils. It is further 
rather strange that the fifty-six col- 
ored children who had to be separated 
from the others were of the sixth 
grade or lower. With such facts before 
him, the average man would hardly 
have any difficulty in concluding that 
the school directors had as their ob- 
ject a segregated school. Yet the lower 
court and jury decided the contrary 
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was true and were sustained by the 
Pennsylvania Superior Court. In 
doing so that court said (page 250): 
The authority of the defendants, therefore, 
to assign the pupils under their control to 
appropriate schools and to employ com- 
petent teachers for their instruction cannot 
be denied. The necessity of such a pro- 
vision is evident. The purpose of such 
classification is to more certainly insure 
the proper education of each child and the 
law commits to the board of school direc- 
tors the discretion to carry out this pro- 
vision. 

Furthermore, in cities like Phila- 
delphia, the separate institution may 
be achieved in another way under the 
power to “classify and assign.’”’ Where 
a particular neighborhood is heavily 
populated by Negroes and also by 
whites, the colored children may be 
instructed to go to the school to which 
normally every child in the neighbor- 
hood would go, while the white chil- 
dren may be assigned to schools out- 
side of the neighborhood. 

In New Jersey there are similar pro- 
visions in the law which no doubt 
enable pupils to be so assigned and 
shifted from one neighborhood or 
district to another so that colored 
children will find themselves in a 
school in which no white face is 
visible and white children will find 
themselves in schools they alone at- 
tend. That this may be legally done 
under the New Jersey laws as they 
now exist appears clearly from Raison 
v. Board of Education of Berkeley 
Township, ante. 

It would serve no useful purpose to 
further discuss, with reference to 
states in which separate schools are 
prohibited, the manner in which the 
laws are illegally nullified as the two 
States just considered furnish suffi- 





ciently typical examples of what has 
happened and is happening today. 
The crucial question is, what remedy 
or remedies may be invoked to put 
an end to such evasions. It needs no 
argument to show that the only rem- 
edy or remedies available are those 
found in the laws of these States. No 
claim can be successfully made that 
the existence of separate schools there- 
in violates the Fourteenth Amend- 
ment unless it can also be proved that 
the advantages, facilities, etc., fur- 
nished colored children in the segre- 
gated schools are substantially un- 
equal to those accorded the children 
who enroll in the white schools. In 
states like Pennsylvania and New 
Jersey, except possibly in the rural 
districts, it would be extremely hard 
to prove that the colored schools are 
furnished with accommodations so in- 
adequate and unequal as compared 
with the white schools, that the rights 
preserved to Negroes inthe Fourteenth 
amendment have been violated. 
Therefore our appeal must be made 
to the state courts. 

If too much emphasis is placed on 
what has happened, one may conclude 
that resort to these courts is not 
likely to prove of much avail in a 
number of localities. Close examina- 
tion however of the instances in which 
the courts have apparently sanctioned 
separate schools reveals that they 
have found excuse for so doing in 
evidence submitted by school officials 
to the effect that colored pupils were 
so deficient in inherent intelligence, 
deportment, previous training, and 
the like that separate schools had to 
be established in order not to hold 
back or unduly hamper those repre- 
senting the normal intelligence of the 
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school population. Whether this has 
been true or not, it can hardly be 
doubted that, with Negro children 
becoming daily more intelligent and 
being better trained in increasing pro- 
portions by educated and cultured 
parents, such assertions are today and 
will in the future be less likely to carry 
conviction. In other words it is not 
so easy now to hide plain educational 
quarantine with I.Q. placards. Thus 
available remedies under state laws 
can, through unrelenting and ably 
conducted legal battle, be made to 
accomplish much more than results 
in the past indicate. To neglect to 
continue to try them would be folly. 

There is in these states where no 
separate schools may legally exist, 
the further problem of preventing 
school authorities from denying to 
attending Negro pupils participation 
in activities which although author- 
ized and in many cases prescribed by 
school authorities, require more or 
less intimate social contact and inter- 
course. Apparently very few cases of 
this nature have been taken to the 
highest state courts. Two instances, 
however, will amply indicate the prob- 
lem. Article 9, Section 8, of the Colo- 
rado Constitution provides with ref- 
erence to the public schools, “nor 
shall any distinction or classification 
of pupils be made on account of race 
or color.” 

The case of Jones v. Newlon, 81 
Col. 25 (1927), involved the following 
situation. The Superintendent of the 
Denver schools with the approval of 
the Board of Education, issued an 
order prohibiting the mingling of the 
races in the social activities connected 
with the schools in Denver County 
and authorizing separate activities if 
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the colored pupils so requested and 
‘“‘if the number of pupils making the 
request is sufficient to warrant the 
undertaking.” In consequence of this 
order the colored pupils were refused 
admission to swimming classes in the 
Morey Junior High School. There- 
upon a bill in equity was brought to 
enjoin the enforcement of the super- 
intendent’s order. The Denver Coun- 
ty Courts sustained a demurrer to the 
bill but the Colorado Supreme Court 
reversed this decision and held that 
such an order by the superintendent 
was contrary to the constitutional 
provision above quoted. 

A somewhat similar situation was 
involved in State ex rel v. Trustees of 
Ohio State University, 126 O. St. 290 
(1933). Ohio State University is man- 
aged by a board of trustees and sup- 
ported by state funds. Ohio, as we 
have seen, is one of the states in which 
separate schools are illegal and where 
no child may be excluded from any 
school supported by state funds on 
account of race or color. In this case 
it appears that Ohio State University 
offered a home economics course, 
numbers 626 and 627, completion of 
which entitled a student to from three 
to five hours’ credit towards a degree. 
One of the rules of the course required 
students to live in a special house 
called “the home management house.” 
This house was especially equipped 
to enable the student to assume the 
responsibility of home-making under 
conditions approximating those of a 
modern home, and was so managed 
that its residents ‘buy, cook and dine 
together as a common enterprise.” 
The girls usually lived two in a room, 
having common bath and toilet facili- 
ties. Under faculty supervision, they 
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‘arranged among themselves concern- 
ing cooking and serving of meals, buy- 
ing of food and carrying on all of the 
activities of a family circle.’”” A Negro 
female student petitioned the Su- 
preme Court of Ohio for a writ of 
mandamus to compel the trustees of 
the University to admit her to the 
said course and “to residence in the 
home management house as the same 
is usually conducted, and to make all 
advantages, facilities and privileges 
thereof available to her without dis- 
crimination against her in any respect 
on account of her race and color.” In 
addition to the facts just given, it 
appeared that the university officials 
offered to the young lady separate 
quarters in the home management 
house, which quarters were furnished 
and equipped in a manner equivalent 
to the other quarters of the house. 
In her separate quarters the uni- 
versity officials alleged that oppor- 
tunity was afforded for the necessary 
laboratory work and for the entertain- 
ment of her friends and associates in 
the manner permitted other students. 
These officials further alleged that in 
her application the young lady did 
not designate a roommate and left 
the space for this purpose unfilled. By 
reason of the above facts the Uni- 
versity trustees alleged as a defense 
that they had denied to the relator 
no right to which she was entitled, on 
account of her color, but that they 
were powerless to compel people of 
one race and nationality to share a 
room with those of a different race 
against their desires. The case was 
heard upon petition and answer, no 
testimony being taken. The Supreme 
Court in denying the relief sought 
said: 
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The relief that the relator seeks in this suit 
is such as to compel the respondents to 
grant her, not equal school advantages 
but the same social intercourse.... The 
purely social relation of our citizens cannot 
be enforced by law; nor were they intended 
to be regulated by our own laws or by the 
State and Federal Constitutions. ... The 
cases relied upon by counsel for relator are 
distinguishable from this since the relief 
therein sought was in no wise connected 
with the social status or social relations of 
pupils. 


The court’s reasoning or conclusion 
that the relator was only seeking so- 
cial advantages instead of equal edu- 
cational advantages, in view of the 
facts set out, seem to be clearly 
fallacious and unsupportable. If the 
relator were given separate quarters 
in the house one might inquire how 
she could be a part to “buying, cook- 
ing and dining together as a common 
enterprise’ or how she could arrange 
by herself to “carry on all of the 
activities of a family circle,” but 
according to the facts presented, 
“carrying on all of the activities of a 
family circle” was the very object of 
the course. The court’s ruling, there- 
fore, very plainly denied to the young 
woman equal advantages with re- 
spect to the course she was attempt- 
ing to pursue. 

It is thus very clear that the above 
cases of Jones v. Newlon and State 
ex rel. v. Trustees bring us face to face 
with the question as to whether Ne- 
groes can obtain in mixed public 
schools advantages equal to those 
accorded white children, where in 
order to obtain certain advantages or 
a particular sort of training, rather 
unusual social contact is inevitable 
or unavoidable. While one would not 
expect any court to compel the in- 
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clusion of colored students or any 
other kind of students in purely social 
activities having nothing to do with 
the particular training the schools 
aim to provide, yet because students 
may be compelled to associate more 
closely and intimately in order to re- 
ceive the benefits of so-called modern 
courses, unknown a few years ago, is 
of itself ao justification for either ex- 
eluding Negroes from these courses 
or in cne way or another limiting the 
training which they would ordinarily 
receive. In fact, such action by school 
officials, especially if sanctioned by 
the courts, amounts to a denial by 
the state of equal protection of the 
laws. In view of the tendency towards 
the extension of the scope of educa- 
tional training especially in high 
schools and colleges, no time should 
be lost in carrying a test case to the 
Supreme Court of the United States 
unless Negroes are willing to submit 
to exclusion from an increasing num- 
ber of courses and activities regarded 
now almost as important as the tradi- 
tional three R’s. 


AVAILABLE REMEDIES IN STATES 
WHERE SEPARATE RACIAL 
ScHOOLS ARE AUTHORIZED 

oR COMPULSORY 


As we have seen, separate schools 
are not prohibited by the Fourteenth 
amendment unless they are accom- 
panied with discrimination in pro- 
viding school facilities and advantages 
for the colored schools. As is well 
known, separate schools are today in 
operation both in the so-called border 
states and in the Southern states. 
In the border states separate schools 
are sometimes compulsory and some- 
times merely authorized in the event 
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that school] authorities of particular 
communities wish to establish them. 
In the Southern states separate 
schools are mandatory, either by con- 
stitutional or statutory enactment. 
Since it is in these states where the 
worst discrimination exists, we shall 
confine ourselves mostly to this field. 
The conclusions reached with respect 
to them, however, will also apply to 
the situation as it exists in the border 
states, though perhaps with some 
modification. 

Undoubtedly in the Southern states 
there are many forms of discrimina- 
tion against Negro schools. Most of 
it, however, is due to the failure or 
refusal of state school authorities to 
allot to Negro schools and pupils a 
fair proportion of available school 
funds. Of course improper or in- 
judicious expenditure of funds ac- 
tually allotted to Negro schools plays 
some part in keeping them below the 
level of the white schools, but facts 
demonstrating the unfair nature of 
discrimination arising from the lack 
of school funds are much more sus- 
ceptible of proof than those establish- 
ing mere unwise administration. Then 
too, given the wisest administration, 
Negro schools would still, in the ab- 
sence of sufficient funds, be woefully 
lacking in the necessary equipment 
and facilities to make them anywhere 
near the equal of white schools. It 
would seem, therefore, that at least 
in the beginning, the most favorable 
and we hope the most vulnerable 
point of attack is the prevailing dis- 
crimination in the allocation of school 
funds. In order to determine how and 
where such an attack or attacks 
should be made, it is necessary to 
obtain first some idea of the extent of 
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existing discrimination relative to the 
per capita allocation of school funds, 
and secondly, just how disproportion- 
ate allocation is made possible under 
the laws of the various states. Re- 
cently a memorandum of the Ameri- 
can Fund for Public Service stated: 
The study financed by the American Fund 
for Public Service made by the N.A.A.C.P. 
revealed that in South Carolina more than 
ten times as much was expended for the 
education of white children as for Negro 
children; that in Florida, Georgia and 
Mississippi more than five times as much; 
in North Carolina, Virginia, Texas, Okla- 
homa and Maryland more than twice as 
much. 


This simple statement succinctly 
states the cause of the sorry condition 
of the Southern Negro school today. 

In order to determine how states or 
their officials manage to avoid pro- 
viding sufficient money to maintain 
Negro schools comparable to those 
enjoyed by white pupils, we must 
look at the laws of these states, con- 
fining ourselves for the sake of brev- 
ity, to those states where the dis- 
crimination is greatest. 

Generally in these states there is a 
statewide fund made up from general 
taxation or from the income of per- 
manently invested funds or both. 
Separate from this general fund there 
is sometimes a state equalizing fund. 
These funds (and particularly the 
ordinary state fund as distinguished 
from the equalizing fund) are divided 
among the counties by some method 
provided for by law. The counties are 
divided into school districts and when 
the money from the state fund 
reaches the county, it is there divided 
by the county school superintendent 
or the county board of education 
among the several! school districts. 
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Each school district has a board of 
school trustees or supervisors or some 
governing body, and this governing 
body divides the money received 
from the county among the various 
schools in that particular district. 
(Later it will appear just how the 
laws provide for the division of this 
money.) In addition to state funds, 
additional money is raised by taxa- 
tion of the inhabitants of particular 
counties or school districts. Usually, 
where money is raised by district tax- 
ation, it is spent only in that district 
and where money is raised by county 
taxation, it is divided among the 
various districts therein. 

With respect to the division of 
state funds among the counties, the 
following provisions are made. In 
Alabama: 


The public school fund shall be appor- 
tioned to the several counties in proportion 
to the number of school children of school 
age therein. (Section 256, Alabama Con- 
stitution.) 


In Arkansas under Section 8747x: 


Under the direction of the State Board of 
Education, the Commissioner of Educa- 
tion shall... make a pro rata apportion- 
ment to the several counties of the state 
of all the revenue in the state treasury 
available for distribution for school pur- 
poses. Such apportionment shall be on the 
basis of the number of persons resident of 
the respective counties between the ages 
of six and twenty-one years, who were 
residents of the county on March 10th of 
that year. 


In Florida, Section 508(1) of the 1930 
Supplement to the Compiled General 
Laws of Florida provides with refer- 
ence to the state fund: 

Each county shall receive that proportion 


of such fund which the aggregate days of 
attendance of resident pupils between the 
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ages of six and twenty-one years for the 
school term of 1927 and 1926 bears to the 
aggregate days’ attendance of pupils be- 
tween the ages of six and twenty-one years 
for the said school term of the total of ali 
the counties of this State. 


In Georgia, by Section 1551 (68) of 
the Georgia Code: 

It shall be the duty of the State School 
Superintendent to disburse the common 
school fund in the following manner. He 
shall annually apportion equitably the 
State school revenue to the different 
counties and independent local systems of 
the State, upon the basis of the. aggregate 
of children between six and eighteen years 
of age inclusive in each county. 


In Louisiana (divided into parishes 
instead of counties) by Section 2255 
(Louisiana Code, 1932): 

It shall be the duty of the State Super- 
intendent of Public Education to draw 
warrants during the months of November, 
February and June of each fiscal year on 
the State Auditor covering the amount of 
the State Current School Fund in the 
treasury on the basis of the number of 
children in the various parishes between 
the ages of six and eighteen, both inclusive, 
as per the last census of educables, the 
warrants to be made payable to the school 
treasurers of the various parishes. 


In Mississippi the State Superintend- 
ent of Education is required under 
Section 6557 (3) (1930 Mississippi 
Code Annotated): 


to apportion the State common school 
fund on a per capita basis. 


In South Carolina the only real state 
fund is that which is raised by the im- 
position of a state-wide one-mill tax. 
There are other provisions in the 
state statutes by which counties and 
school districts may levy taxes there- 
in. These will be referred to later. As 
to the one-mill tax, it is provided in 
Section 5345 of the 1932 Civil Code: 


Of the proceeds of this one mill tax levied, 
fifty per cent shall be retained in the county 
in which collected to be known as the 
“County Board Fund,” and shall be used 
by the several County Boards of Educa- 
tion for the aid of the free schools in the 
respective counties in the discretion of the 
said Boards; fifty per cent of the proceeds 
shall be deposited with the State Treasurer 
and disbursed by him on the warrant of 
the Chairman and Secretary of the State 
Board of Education as other State funds 
are disbursed, to be used by the said State 
Board as follows: For high schools u. ler 
Sections 5603-5615, $60,000; for extension 
of public schools under the Act of 1910, 
$60,000; for consolidated graded schools 
under the Act of 1912, No. 497, $20,000; 
for rural libraries, $5,000. Any additional 
funds at the disposal of the State Board of 
Education under the provisions of the pre- 
ceding section shall be used for the length- 
ening of the school term under Sections 
2665-2677, Civil Code, 1922. 


In addition to the above statutes, 
there are provisions made for a school 
census in each of these states or the 
latest federal census is used to ascer- 
tain the number of persons in each 
county upon the basis of which the 
distribution of the funds is to be 
made. 

It appears from the foregoing stat- 
utes that, with the exception of South 
Carolina, these states provide for the 
distribution of the state funds by a 
mathematical formula and if that 
formula is correctly applied and the 
school census is fair, each county of 
the state will receive a just proportion 
of funds. This means that counties 
which have a great preponderance of 
colored inhabitants will receive a fair 
share of the state school monies. How- 
ever, as we have stated, counties are 
divided into school districts and it is 
in those districts where the schools 
are operated. We must therefore 
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notice the manner in which this 
money arrives in each district. 

In Alabama (Section 256 of the 
Alabama Constitution) : 
The public school fund shall be appor- 
tioned to the severai counties in proportion 
to the number of school children of school 
age therein, and shall be so apportioned to 
the schools in the districts or townships in the 
counties as to provide, as nearly as prac- 
ticable, school terms of equal duration in 
such school districts or townships. 


In Section 246 of the Alabama School 
Code, the county boards of education 
are required to apportion funds 
awarded to their respective counties 
and to cities having city boards of 
education, “‘so as to provide as nearly 
as practicable, school terms of equal 
duration, taking into consideration 
all public school funds.” 

In Arkansas, Section 8747j1 pro- 
vides: 
The county board of education shall ap- 
portion the general school funds of the 
county on the basis on which common 


school funds are apportioned to the 
counties. 


This section undoubtedly means that 
the apportionment shall be made on 
the basis of the number of persons of 
the required age who are residents of 
the various school districts. 

In Florida, counties are appar- 
ently not divided into school districts 
as in most of the other states under 
consideration. Provision is however 
made for special tax school districts 
in which local taxes may be levied. 
However, where there are no separate 
tax districts, the school system is in 
each county exclusively controlled by 
a board of public instruction and the 
school funds are handled and dis- 
bursed by this board. There are no 
provisions in the laws, however, as to 


how these funds are to be distributed. 
The only thing which may have any 
bearing at all upon the disbursement 
of funds is found in Section 561 of the 
Florida General Laws (1927) which 
directs the Board as follows: 
Eleventh—To perform all acts reasonable 
and necessary for the promotion of the 
educational interests of the county and 
the general diffusion of knowledge among 
the citizens. 


In Georgia up until very recently, 
each county was itself a single school 
district. In 1919 the school laws were 
revised so that it thereby became the 
duty of the board of education of each 
county to divide the county into 
school districts. A search of the 
Georgia Code, however, has un- 
earthed no provision requiring any 
particular method by which monies 
in the hands of the county board of 
education is to be distributed among 
the various school districts, except 
that in Section 1551 (141) of the Code 
it is provided that the board of trus- 
tees of each district ‘‘shall receive 
from the County Board of Education 
the share of public school funds ap- 
portioned to the district by the 
County Board of Education.” The 
law further provides that the County 
Board of Education shall make ar- 
rangements for the instruction of the 
children of the white and colored 
races in separate schools and shall 
“so far as practicable, provide the 
same facilities for both races in respect 
to attainments and abilities of teach- 
ers and for a minimum length of term 
time.’’ However, in case a city organ- 
izes its own public school system, it 
is entitled to a pro rata share of the 
state educational funds. 

In Louisiana under the Code of 














— 


— Oo frees oo 


ae aa ae ee ee a CO. CY) 








POTENTIALLY FAVORABLE COURT CASES 


1932, Section 2440, parish school 
boards have power to establish such 
public schools as may be necessary to 
provide adequate school facilities for 
the children of the parish. They may 
create school districts within the par- 
ishes but they have control under 
Section 2295 of the money to be spent 
within the districts. Under Act No. 17 
of 1934, the parish boards each year 
must prepare a budget for the coming 
year, including therein the expected 
revenues, expenses, etc., and submit it 
to a State Budget Committee for its 
“review, examination and approval.” 
So far as the law provides there is 
no check upon the manner or method 
of disbursement of school funds ex- 
cept by the State Budget Commission. 

In Mississippi the counties are 
divided into school districts and in 
counties where there are compara- 
tively large towns and cities, separate 
school districts are established. These 
separate school districts comprise 
towns or municipalities and rural sep- 
arate school districts where the popu- 
lation in a particular locality warrants 
them. In towns outside the separate 
school districts, there are separate 
districts for white and colored schools. 
With reference to the distribution of 
funds received by the County Board 
of Education from the state and from 
county taxation, it is required that 
they be divided among the separate 
school districts and the districts out- 
side of the separate school districts 
in proportion to the number of edu- 
cable children in each. Mention should 
be made of one particular special 
county tax. Under Section 6674 (Code 
of 1932) the County Board of Educa- 
tion in each county is authorized to 
establish not more than two agri- 
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cultural high schools—one for white 
youths exclusively and one for colored 
youths exclusively. “If only one 
school should be established at first, 
the school board shall have power at 
any subsequent time to establish an 
additional school... .’’ By section 
6675 it is provided that after one or 
both high schools have been estab- 
lished, the County Board of Super- 
visors shall levy a tax of not less than 
three mills for each school. Where 
two such schools are established, a 
tax is to be levied for each and the 
proceeds of the tax levied for each 
school is to be used only for that 
school. If within twenty days after 
the levy has been made, twenty per 
cent of the qualified electors of the 
county present a petition asking that 
the tax for either or both schools be 
not levied or that the levy be re- 
scinded, then the matter shall be sub- 
mitted to an election of the qualified 
electors of the county. The electors 
may ratify both levies, may ratify 
one and reject the other or may reject 
both. If the majority of the votes 
cast are against a tax for one of the 
schools, then that particular tax is 
void and cannot be collected. This of 
course means that if the voters of the 
county vote against the tax levied for 
the support of a colored school, that 
school will perish for want of financial 
support because under Section 6680, 
state aid is not obtainable unless 
funds are first raised by means of this 
county tax. 

In South Carolina, as we have 
stated, one-half of the proceeds of the 
statewide one-mill tax is retained in 
the county in which it is collected and 
the County Board of Education of 
each county has authority to disburse 
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this fund according to its ‘‘dis- 
cretion.”’ There is, however, a three- 
mill tax which each county is required 
to levy upon the property within the 
county. Under Section 5346 of the 
1932 Civil Code, the County Boards 
are required to apportion the pro- 
ceeds of this tax “‘among the school 
districts...in proportion to the 
number of pupils enrolled in the 
public schools of said school dis- 
tricts.”’ 

With respect therefore to the man- 
ner in which the laws of these states 
provide for the distribution of school 
funds by the counties, it will be seen 
that in some instances a definite and 
certain method according to a pre- 
scribed formula is provided, while in 
other instances the matter is left to 
the judgment of the county school 
officials. Thus in Alabama with re- 
spect to the apportionment of the 
funds to the county schools, the 
county board of education has ab- 
solute discretion, the only limitation 
being that it is required to apportion 
the money to the schools so as to 
provide “‘as nearly as practicable, 
school terms of equal duration.”’ The 
same is true with respect to Florida, 
with the exception that there is no 
requirement as to the duration of the 
school term, and of Georgia except 
in the distribution to public school 
systems operated by cities; and as has 
been stated, in Louisiana the only 
check provided for is the State 
Budget Commission. The same is true 
in South Carolina with respect to the 
proceeds of the one-mill tax. In Ar- 
kansas, Mississippi and South Caro- 
lina (with respect to the division of 
the three-mill tax) the county boards 
are required to make disbursement on 





a proportionate basis or according to 
a prescribed formula. 

As has been stated the schools of 
particular districts are operated and 
controlled by boards of trustees or 
supervisors, subject in some respects 
to the authority of the county boards 
of education. However, in almost 
every state, with the exception of 
Alabama and Louisiana with respect 
to some parishes, the allotment of 
monies for each school is made by the 
district school trustees and in none 
of these states, with the possible ex- 
ception of Florida, is there any rule, 
formula or precise method under the 
law to guide or control the trustees 
in allocating these monies to the par- 
ticular schools. In Arkansas the dis- 
trict school directors are required to 
prepare a budget showing probable 
revenue for the ensuing year and the 
expenses, etc. This budget is to be 
submitted to the county board of edu- 
cation and as modified or approved by 
the board it is returned to the school 
directors and expenditures are made 
in accordance therewith. (Section 
874783, School Laws.) There is noth- 
ing in this or any other section to con- 
trol the school directors and the 
county board of education in the ap- 
portionment they make to Negro 
schools. The same is true of Florida 
except that where special tax school 
districts are provided, Section 711 of 
the Florida Compiled General Laws 
requires that the Board of Trustees 
“shall make a fair and equitable dis- 
tribution of the funds among all the 
schools in the special tax district.” 
In Georgia the district’s trustees are 
also uncontrolled. The trustees under 
Section 1551 (141) of the Georgia 
Code are simply directed to receive 
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from the county board of education 
the share of the public school funds 
apportioned to their district and to 
“make all rules and regulations gov- 
erning the schools of the districts.” 
In Louisiana, money is apportioned 
to the schools according to the budget 
prepared as approved by the State 
Budget Commission but nothing in 
the law requires any proportionate 
distribution of the funds among white 
and colored schools. In Mississippi 
with respect to the separate school 
districts, the trustees are likewise un- 
controlled. As to the Negro school 
districts, since the trustees have only 
Negro schools therein, the problem 
seems to be one of wise administra- 
tion of the funds after they have been 
secured from the county authorities. 
In South Carolina where each school 
district is also under the management 
of a board of trustees, section 5346 of 
the Civil Code of 1932 expressly pro- 
vides that the school funds of each 
district shall be distributed ‘for the 
best interests of the school district, 
according to the judgment of the 
board of trustees, on their warrant 
approved by the county superinten- 
dent of education.”? While in each of 
these states above referred to we have 
been discussing the application of 
state funds, what has been said is 
also true of special funds raised by 
district and county taxation except 
as we find a statute reading like the 
one governing agricultural high 
schools in Mississippi and statutes 
which provide for district school tax- 
ation in South Carolina. In South 
Carolina, in each school district a 
special tax may be levied by the 
voters or electors thereof under sec- 
tion 5356, 1932 Civil Code. The tax 
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is raised in the following manner: 
One-third of the electors or free- 
holders of any district may petition 
the County Board of Education to 
levy in that particular district a tax 
of not more than fifteen mills. Upon 
such petition being filed, the county 
board orders an election at which only 
those who pay taxes on real or per- 
sonal property may vote. If the 
majority of the qualified voters favor 
the tax, it is levied. However, the 
statute further provides, in case the 
tax is favored, that 


Each tax payer when he pays any tax for 
school purposes voted under the provision 
of this section, shall have the right to 
designate to which school in said district 
he wishes the money paid by him to go, 
and the treasurer shall keep a note of such 
designations and the money shall be ap- 
plied as thus designated. 


The above examination of the man- 
ner in which school monies are dis- 
tributed in the particular southern 
states discussed, while not as ex- 
haustive as it might be, is neverthe- 
less sufficient to produce a picture of 
conditions adequate for our purpose. 
It shows that we have to deal with 
four definite situations: 

1. Where the statutes provide for a 
proportionately equal division of 
available funds among the counties 
or school districts according to some 
precise method or formula which if 
followed would in fact produce a 
proportionately equal division of these 
funds. 

Such is the situation where under 
the law, state or county boards of edu- 
cation must distribute school money 
to the counties and school districts on 
the basis of the number of children of 
school age therein. 
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2. Where the statutes provide for 
a distribution of the funds to be made 
by a certain officer or board but speci- 
fies no rule or standard to guide the 
officer or board in making the division. 

This situation is present where 
county boards or district boards are 
empowered to distribute the school 
monies according to their discretion 
or best judgment for the purpose of 
achieving whatever general end the 
statutes designate—such as mere 
definite length of school terms, main- 
tenance of white and colored schools, 
etc. 

3. The third situation arises where 
the statutes provide that the proper 
officials “shall make a fair and 
equitable division of the funds’’ but 
furnishes them no rule or requirement 
by which this is to be done. 

This situation is instanced by such 
a requirement regarding special tax 
districts of Florida and where statutes 
of some of the states being considered 
provide for a “uniform and equal” 
school system. 

4. In the fourth situation the law 
gives to the voters of particular coun- 
ties or school districts, the power to 
either vote down taxes, which would 
be used to support Negro schools, or 
to specify that certain taxes, which 
they pay, shall be used only for white 
schools. 

What then are the remedies or what 
are the types of cases the institution 
of which give the greatest assurance 
of court decisions which will aid in 
eliminating discrimination, undoubt- 
edly resulting from the methods now 
in force, in distributing funds avail- 
able for educational purposes? The 
reader will doubtless be struck with 
the fact that in some of the above 
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situations, the outlook is dubious for 
any remedy under the state laws 
which have been mentioned. How- 
ever, in the first situation mentioned, 
where the school officials are required 
to distribute the funds by applying a 
precise method or formula, the state 
laws do afford a remedy. As has al- 
ready been stated, mandamus or in- 
junction proceedings furnish appro- 
priate remedies wherever available 
or where it is the duty of school 
officials to make a division of funds 
according to specific standards or 
rules laid down. They have no dis- 
cretion in this situation and may only 
make the division in the manner 
specified. If, however, these officials 
distribute the funds in some other 
way, the injured persons, counties, 
or school districts may through man- 
damus proceedings, and sometimes 
by the use of injunction, compel these 
officials to allocate these funds in the 
statutory manner. 

In Alabama, State ex rel. Wright v. 
Campbell, 212 Ala. 493, 495 (1925); 
Arkansas, Merritt v. School, 54 Ark. 
460; Georgia, Clark v. Cline, 123 Ga. 
856 (1905); Louisiana, State v. Com- 
mission Council, 151 La. 938 (1922); 
Mississippi, Board, etc., of Monroe 
County v. State, 63 Miss. 135 (1885), 
a proper division of school funds 
among the counties could be enforced 
by mandamus, for as said by the court 
in Merritt v. School, ante (which in- 
volved mandamus proceedings to 
compel a school official—county judge 
—to apportion funds according to the 
statute): 


The duty was absolute—involved only a 
matter of mathematical calculation—and 
in its performance the county judge had 
no discretion. 






































At least in Arkansas, School District 
v. School District, 93 Ark. 109; Flor- 
ida, Chamberlain v. Tampa, 40 Flor- 
ida 74; Georgia, Clark v. Cline, ante; 
South Carolina, Powell v. Hargrove, 
136 S.C. 346 (1926); Louisiana, Shot- 
well v. New Orleans, 36 La. Ann. 938 
(1884), a successful suit to enjoin im- 
proper division of these funds may 
be brought. It is very probable that 
this is true in other states not men- 
tioned. 

Thus, we see that in order to en- 
force a proper allocation of. available 
funds to particular counties and in 
some instances to particular districts, 
effective proceedings in the state 
courts are available. It is of course 
very important that counties and 
districts should receive their proper 
share of the state funds, for in some 
Southern states there are counties and 
districts where Negroes constitute al- 
most the whole population or are 
greatly in the majority. Consequently 
Negro schools in these counties and 
districts are bound to suffer if an un- 
due proportion of the funds is di- 
verted to counties or districts where 
the population of the white children 
is relatively greater. Then too, it 
may well be that if any unit fails to 
get its proportionate share, Negro 
schools therein will sustain the great- 
est, if not the only injury as funds 
ordinarily allotted to them could be 
decreased in order to maintain the 
white school at its customary effi- 
ciency level. In fact, it is so im- 
portant that each county receive its 
proper share that we must inquire as 
to whether any relief may be had in 
the federal courts where the clear 
method of distribution prescribed by 
the law is disregarded. 


POTENTIALLY FAVORABLE COURT CASES 395 


In 1930, Nathan R. Margold, of 
the New York Bar, at the request of 
the American Fund for Public Serv- 
ice made a study of school discrimi- 
nation and the probable remedies 
therefor. We have been greatly aided 
in the preparation of this article by 
availing ourselves of his report with 
his kind permission. Mr. Margold, 
in discussing available remedies with 
reference to this situation, concluded 
that as these statutes, which pro- 
vide for a proportionate distribution 
of the funds by the application of a 
precise method or formula, are con- 
stitutionally valid even though dis- 
crimination is practiced by the officer 
or board who makes that distribution, 
our only remedies are those which are 
provided by state laws. While we con- 
cede that these statutes are constitu- 
tionally valid on the face of them, yet 
it is believed that if the officials, act- 
ing under the authority of these stat- 
utes but in defiance of their man- 
dates, unlawfully distribute these 
funds so that Negro schools or pupils 
are not provided with facilities and 
accommodations equal to those re- 
ceived by the whites, they are thereby 
depriving them of the equal protec- 
tion of the laws and the deprivation 
is not merely the act of these officials 
but that of the states as well. This 
view appears to be sanctioned by the 
case of Iowa Des Moines National 
Bank v. Bennett, 284 U.S. 239 (1931). 
In that case, a statute of Wisconsin 
required certain stock and moneyed 
capital to be taxed at a certain rate. 
The capital stock of the plaintiff bank 
was so taxed but the stock and capital 
of certain other corporations in the 
state were taxed systematically at a 
lower rate. The above bank brought 
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mandamus proceedings in the state 
court of Wisconsin to compel the tax 
officials to refund the amount it had 
paid above what it would have paid 
had it been taxed as other corpora- 
tions were taxed. The Supreme Court 
of Wisconsin affirmed the lower 
court’s order refusing a refund. The 
facts were that the plaintiff bank was 
taxed under one section of the statute 
while the other corporations were 
taxed under another section which 
provided for lower rates, although 
they should have been taxed under 
the same section applied to the plain- 
tiff. The Supreme Court of Wisconsin 
held that although such misapplica- 
tion of the statute to domestic cor- 
porations resulted in discrimination 
against the plaintiff, yet since the act 
of the taxing officials was contrary to 
law, it was not the act of the state. 
Hence the state had not discriminated 
against the plaintiff and therefore had 
not violated the equal protection 
clause of the Fourteenth Amendment. 
But on appeal to the Supreme Court 
of the United States, the Wisconsin 
Supreme Court was reversed. Mr. 
Justice Brandeis in delivering the 
Court’s opinion said (p. 246): 

When a state official, acting under color of 
state authority, invades, in the course of 
his duties, a private right secured by the 
Federal Constitution, that right is violated, 
even if the state officer not only exceeded 


his authority but disregarded special com- 
mands of the state law. 


Mr. Margold buttresses his con- 
clusion on the authority of the case 
of Barney v. City of New York, 193 
U.S. 430 (1904). In that case the 
plaintiff sought in the Circuit Court 
for the Southern District of New 
York to enjoin the City of New York 


from proceeding with the construc- 
tion of a tunnel along his property. 
He claimed that the tunnel was being 
constructed contrary to the law of 
New York in that since the passage 
of the statute authorizing the con- 
structior of a rapid transit railroad, 
the rapia transit commissioners had 
changed the plans for the construc- 
tion and that such change of plans 
included the construction of this tun- 
nel along his property. He charged 
that his property was thus being 
taken without due process of the law, 
which is contrary to the Fourteenth 
Amendment. The defendant claimed 
that the federal court was without 
jurisdiction and this claim was sus- 
tained by the Circuit Court and by 
the Supreme Court of the United 
States. In speaking for the latter 
court, Mr. Chief Justice Fuller said 
(pp. 437, 438): 


Controversies over violations of the laws 
of New York are controversies to be dealt 
with by the courts of the State. Complain- 
ant’s grievance was that the law of the 
State had been broken, and not a griev- 
ance inflicted by the action of the legis- 
lative, or executive, or judicial department 
of the State; and the principle is that it is 
for the state courts to remedy acts of state 
officers done without authority of or con- 
trary to state law. Missourt v. Dockery, 
191 U.S. 165; Civil Rights Cases, 109 U.S. 
3; Virginia v. Rives, 100 U.S. 313. 


Standing alone this case would un- 
doubtedly block recourse to the fed- 
eral courts to enjoin state officials 
from allocating the school funds in a 
manner not authorized by the state 
laws. However, subsequent rulings by 
the United States Supreme Court 
have largely, if not entirely, nullified 
the decision in the Barney case. The 
unmistakable unsoundness of the doc- 
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trine in that case to the effect that 
there is no state action simply be- 
cause state officials act contrary to 
state laws began to be demonstrated 
by the Supreme Court very soon after 
that decision was announced: Ray- 
mond v. Chicago Union Traction Co., 
207 U.S. 20 (1907); Hx Parte Young, 
209 U.S. 123 (1908); Siler v. L. & 
N.R.R., 213 U.S. 175 (1909); Home 
Tel. & Tel. Co. v. Los Angeles, 227 
U.S. 278 (1912). The reader is also 
referred to a splendid discussion of 
the subject by Samuel S. Isseks in 
40 Harvard Law Review 969. 

In the case of Home Tel. & Tel. Co. 
v. Los Angeles, which seems to have 
administered “the final quietus’” to 
the Barney case, the facts were as 
follows: The plaintiff in the United 
States District Court for the Northern 
District of California, sought to en- 
join officials of the City of Los 
Angeles from putting into effect a 
city ordinance establishing certain 
telephone rates, alleging that the 
rates were confiscatory and therefore 
in violation of the Fourteenth Amend- 
ment in that plaintiff’s property was 
being taken without due process of 
law. The California Constitution con- 
tained the same provision and there- 
fore the defense claimed that if state 
officials (city government) were put- 
ting into effect confiscatory rates, 
they were violating the due process 
clause of the California Constitution 
and hence the acts of these officials 
were not acts of the state. On this 
basis it was claimed that the Federal 
District Court had no jurisdiction. 
This argument found favor in the 
Federal District Court and it would 
seem that if the Barney case repre- 
sented the law, the District Court was 
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right because it could be said as was 
said in the Barney case that “‘com- 
plainant’s grievance was that the law 
of the State had been broken.” Never- 
theless the Supreme Court of the 
United States reversed the action of 
the District Court in declining juris- 
diction of the case and referring to 
the proposition that there is no viola- 
tion of the Fourteenth Amendment 
where the acts of state officials com- 
plained of are contrary to state law, 
Mr. Chief Justice White, speaking for 
the Court said (pp. 287 and 288): 


As previously stated, the proposition relied 
upon presupposes that the terms of the 
Fourteenth Amendment reach only acts 
done by State officers which are within the 
scope of the power conferred by the State. 
The proposition hence applies to the pro- 
hibitions of the Amendment the law of 
principal and agent governing contracts 
between individuals and consequently as- 
sumes that no act done by an officer of a 
State is within the reach of the Amend- 
ment unless such act can be held to be the 
act of the State by the application of such 
law of agency. In other words, the proposi- 
tion is that the Amendment deals only 
with the acts of state officers within the 
strict scope of the public powers possessed 
by them and does not include an abuse of 
power by an officer as the result of a wrong 
done in excess of the power delegated. 
Here again the settled construction of the 
Amendment is that it presupposes the 
possibility of an abuse by a state officer 
or representative of the powers possessed 
and deals with such a contingency. It pro- 
vides, therefore, for a case where one who 
is in possession of state power uses that 
power to the doing of wrongs which the 
Amendment forbids even although the 
consummation of the wrong may not be 
within the powers possessed if the com- 
mission of the wrong itself is rendered 
possible or is efficiently aided by the state 
authority lodged in the wrongdoer. That 
is to say, the theory of the Amendment is 
that where an officer or other representa- 
tive of a State in the exercise of the 
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authority with which he is clothed mis- 
uses the power possessed to do a wrong 
forbidden by the Amendment, inquiry con- 
cerning whether the State has authorized the 
wrong is irrelevant and the Federal judicial 
power is competent to afford redress for 
the wrong by dealing with the officer and 
the result of his exertion of power. 

...In other words, the Amendment, 
looking to the enforcement of the rights 
which it guarantees and to the prevention 
of the wrongs which it prohibits, proceeds 
not merely upon the assumption that 
States acting in their governmental capac- 
ity in a complete sense may do acts which 
conflict with its provisions, but, also con- 
ceiving, which was more normally to be 
contemplated, that state powers might be 
abused by those who possessed them and 
as a result might be used as the instrument 
for doing wrongs, provided against all and 
every such possible contingency.... A 
state officer cannot on the one hand as a 
means of doing a wrong forbidden by the 
Amendment proceed upon the assumption 
of the possession of state power and at the 
same time for the purpose of avoiding the 
application of the Amendment, deny the 
power and thus accomplish the wrong. 


The Chief Justice then proceeded to 
distinguish the Barney case by saying 
that although the facts in that case 
might have justified a different con- 
clusion, it plainly recognized the doc- 
trine announced in the foregoing quo- 
tation and added that if this were not 
so, “in view of what we have said it 
would be our plain duty to qualify 
and restrict the Barney case in so far 
as it might be found to conflict with 
the rule here applied.” 

Therefore under the authority of 
the above United States Supreme 
Court cases and especially of the 
Home Telephone case, it can hardly be 
doubted that where state officials, 
even though in defiance of the law, 
fail and refuse to allot to particular 
counties and schoo) districts, the pro- 





portion of the funds specifically di- 
rected to go to them, their acts in 
this respect fall within the prohibition 
of the Fourteenth Amendment and 
may in a proper case be enjoined by a 
federal court. We have taken particu- 
lar pains to demonstrate that this 
remedy is available because although 
remedies under state law are also 
available, we cannot unfortunately, 
always depend upon either the lower 
or higher Southern state courts not 
to sanction various subterfuges and 
specious arguments which are never 
absent where important Negro rights 
are involved. The Scottsboro cases 
very well illustrate. Further, man- 
damus proceedings can reach only the 
funds actually available for a par- 
ticular year, while a permanent fed- 
eral injunction will take care of the 
situation until the law is changed. 
Therefore, we favor suits in the federal 
courts to enjoin disproportionate allo- 
cation of school monies to counties 
and to school districts even where the 
division is to be made according to 
some precise method or formula. This 
method of procedure would be effec- 
tive in securing to counties and dis- 
tricts, where Negro population pre- 
ponderates, their proper share of 
school monies. It would be especially 
effective in enabling school districts 
heavily populated by Negroes in Ar- 
kansas to obtain the money they are 
entitled to and it should prove more 
satisfactory than anything that could 
be devised with respect to the sepa- 
rate Negro school districts of Missis- 
sippi. 

In the second situation where the 
distribution of funds is left to the dis- 
cretion or judgment of the distribut- 
ing officer or board and where no rule 
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or standard or guide is furnished him 
in making disbursement, the problem 
is different. Here, so long as funds are 
furnished for some kind of Negro 
schools there is practically nothing 
that can be done under state laws, no 
matter how disproportionately the 
money is allotted between colored and 
white schools. We have seen that in 
South Carolina, one-half of the one- 
mill tax in a particular county under 
the law is to be used ‘‘in the discre- 
tion” of the county school board and 
the case of State v. Hiers 51S. C. 388 
(1898) shows that so long as the 
money is used in some way towards 
the general purposes sought to be 
achieved by the law, the county board 
cannot be compelled by any remedy 
under the state law to divide or use 
or distribute this money in any par- 
ticular way. The same is true with 
reference to the three-mill tax in that 
state, after it has been distributed to 
the school trustees who govern the 
schools in particular districts. They 
may allot nine-tenths to the white 
schools and one-tenth to the colored 
schools with perfect immunity from 
the courts, and the N.A.A.C.P. re- 
port, referred to earlier, shows that 
they do. 

What has been said with reference 
to South Carolina is also true where 
one is confronted with the problem 
of forcing a county board of education 
in Alabama to proportion the funds 
so that colored schools will receive a 
just share. Only in case the county 
board allots to a Negro school so little 
money that it cannot remain open 
more than a fraction of the time white 
schools remain open, is there any 
possibility of forcing the school board 


to provide more funds. There is abso- 


lutely nothing in the statute requiring 
an allocation of funds so that Negro 
schools can receive equal accommo- 
dations and facilities. It is all within 
the discretion of the boards. One has 
only to read the case of State ex rel 
King v. County Board of Education, 
214 Ala. 620, to be convinced. 

What has been said with reference 
to Alabama and South Carolina is 
also true with reference to intra- 
county and school district distribution 
in Georgia, in Louisiana, in Arkansas, 
with reference to intra-district dis- 
tribution, and in Mississippi so far as 
disbursement in the separate school 
districts is concerned. Thus, we find 
that in all of these states, when the 
funds reach the hands by which they 
are to be distributed to the schools, 
the distribution is in the control and 
discretion of a single officer or board, 
with no other check than the dictates 
of their own consciences or desires, 
so long as they make some sort of 
division, and, in some cases, so long 
as the Negro schools are allowed to 
operate, however inefficiently, for a 
length of time not too far short of the 
term duration of the white schools. 

In addition to these laws which 
make possible vicious discrimination 
and the greatest amount of unfairness, 
everyone familiar with conditions in 
the Southern states knows that these 
officers and school boards have not in 
the past neglected to take advantage 
of the opportunity legally afforded 
them. The most casual view of their 
handiwork makes it difficult to speak 
in the language of moderation. The 
second situation, therefore, is really 
one of segregation coupled with dis- 
crimination, the remedy for which 
cannot be found under state laws. If 
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the Negro has any remedy at all, it 
flows from the prohibitions of the 
Fourteenth Amendment. 

It is believed that statutes which 
place such arbitrary power in the 
hands of a single person, or a certain 
number of persons, to be exercised 
virtually as he or they see fit, are, 
under the Fourteenth amendment, 
unconstitutional and void—just as 
void as if they required that individ- 
ual or group to allow Negro schools 
only one-tenth, or one-half, or one- 
fifth of what they would get if the 
money were divided proportionately. 
The famous case of Yick Wo v. Hop- 
kins 118 U. S. 356 (1886), establishes 
this clearly. lt appeared in that case 
that the City of San Francisco passed 
an ordinance making it unlawful for 
any person to operate a laundry with- 
in the city in a building not made of 
brick or stone without obtaining the 
consent of the board of supervisors of 
that city. There was no rule or stand- 
ard laid down in the ordinance to 
guide the board in determining wheth- 
er its consent should be given for any 
person to operate a laundry in a build- 
ing not built of these materials. Yick 
Wo, in defiance of this ordinance, 
operated his laundry in a wooden 
building. He was arrested, convicted 
and sentenced to imprisonment there- 
for. He petitioned the Supreme Court 
of California for a writ of habeas 
corpus and upon its discharge the 
case was brought to the Supreme 
Court of the United States by writ of 
error. The Supreme Court of the 
United States unanimously reversed 
the judgment of the California Su- 
preme Court, holding that the ordi- 
nance was contrary to the Fourteenth 
Amendment. Two grounds were given 





for this decision. First, the ordinance 
conferred arbitrary power upon the 
board of supervisors, unlimited by 
any guiding rule or standard. Sec- 
ondly, the ordinance had been con- 
sistently used by the board to dis- 
criminate against members of the 
Chinese race and wherever possible 
to drive them out of the laundry busi- 
ness. The Court, through Mr. Justice 
Matthews, said (pp. 369-374): 


It is contended on the part of the petition- 
ers, that the ordinances for violation of 
which they are severally sentenced to im- 
prisonment, are void on their face, as being 
within the prohibitions of the Fourteenth 
Amendment, and in the alternative, if not 
so, that they are void by reason of their 
administration, operating unequally, so as 
to punish in the present petitioners what is 
permitted to others as lawful, without dis- 
tinction of circumstances—an unjust and 
illegal discrimination, it is claimed, which, 
though not made expressly by the or- 
dinances, is made possible by them. 

When we consider the nature of the 
theory of our institutions of government, 
the principles upon which they are sup- 
posed to rest, and review the history of 
their development, we are constrained to 
conclude that they do not mean to leave 
room for the play of action of purely 
personal and arbitrary power.... There 
are many illustrations that might be given 
of this truth, which would make manifest 
that which was self-evident in the light of 
our system of jurisprudence. 


The Supreme Court at this stage of 
its opinion discussed the case of City 
of Baltimore v. Radeceke, 49 Md. 217, 
which involved an ordinance permit- 
ting an official of the City of Balti- 
more to put steam engines out of 
business if he desired and, quoting 
from that case, continued: 

“It does not profess to prescribe regula- 
tions for their construction, location, or 


use, nor require such precautions and safe- 
guards to be provided by those who own 
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and use them as are best calculated to 
render them less dangerous to life and 
property, nor does it restrain their use in 
box factories and other similar establish- 
ments within certain defined limits, nor in 
any other way attempt to promote their 
safety and security without destroying 
their usefulness. But it commits to the 
unrestrained will of a single public officer 
the power to notify every person who now 
employs a steam engine in the prosecution 
of any business in the city of Baltimore, to 
cease to do so, and, by providing com- 
pulsory fines for every day’s disobedience 
of such notice and order of removal, 
renders his power over the use of steam in 
that city practically absolute, so that he 
may prohibit its use altogether. But if he 
should not choose to do this, but only act 
in particular cases, there is nothing in the 
ordinance to guide or control his action. 
It lays down no rules by which its im- 
partial execution can be secured or par- 
tiality and oppression prevented. It is clear 
that giving and enforcing these notices 
may, and quite likely will bring ruin to the 
business of those against whom they are 
directed, while others, from whom they are 
withheld, may be actually benefited by 
what is thus done to their neighbors; and, 
when we remember that this action or non- 
action may proceed from enmity or pre- 
judice, from partizan zeal or animosity, 
from favoritism and other improper in- 
fluences and motives easy of concealment 
and difficult to be detected and exposed it 
becomes unnecessary to suggest or to com- 
ment upon the injustice capable of being 
brought under cover of such a power, for 
that becomes apparent to every one who 
gives to the subject a moment’s considera- 
tion. In fact, an ordinance which clothes a 
single individual with such power hardly 
falls within the domain of law, and we are 
constrained to pronounce it inoperative and 
void.” 

This conclusion, and the reasoning on 
which it is based, are deductions from the 
face of the ordinance, as to its necessary 
tendency and ultimate actual operation. 
In the present cases we are not obliged to 
reason from the probable to the actual, 
and pass upon the validity of the or- 
dinances complained of, as tried merely by 
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the opportunities which their terms afford, 
of unequal and unjust discrimination in 
their administration. For the cases present 
the ordinances in actual operation, and 
the facts shown establish an administra- 
tion directed so exclusively against a par- 
ticular class of persons as to warrant and 
require the conclusion, that, whatever may 
have been the intent of the ordinances as 
adopted, they are applied by the public 
authorities charged with their administra- 
tion, and thus representing the State itself, 
with a mind so unequal and oppressive as 
to amount to a practical denial by the 
State of that equal protection of the laws 
which is secured to the petitioners, as to 
all other persons, by the broad and benign 
provisions of the Fourteenth Amendment 
to the Constitution of the United States. 
Though the law itself be fair on its face 
and impartial in appearance, yet, if it is 
applied and administered by public au- 
thority with an evil eye and an unequal 
hand, so as practically to make unjust and 
illegal discriminations between persons in 
similar circumstances, material to their 
rights, the denial of equal justice is still 
within the prohibition of the Constitution. 
This principle of interpretation has been 
sanctioned by this court in Henderson v. 
Mayor of New York, 92 U.S. 259; Chy Lung 
v. Freeman, 92 U.S. 275; Ex parte Virginia, 
100 U.S. 339; Neal v. Delaware, 103 U.S. 
370; and Soon Hing v. Crowley, 113 U.S. 
703. 


It requires very little, if any, com- 
ment to indicate the application of 
the above language and actual de- 
cision in Yick Wo v. Hopkins to the 
statutes involved in the second situa- 
tion. In both the Yick Wo case and in 
the second situation under discussion, 
the officials have unlimited power 
under the state law to do the acts 
required. If, therefore, the doctrine 
announced in Yick Wo v. Hopkins is 
still the law, and it has been cited 
with approval by the Supreme Court 
in numerous cases since its time, 
there is no doubt that the school 
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statutes here under consideration are 
void on their face, first, because they 
vest in the school officials unlimited 
power with reference to fund dis- 
tribution and, secondly, because in 
their actual operation they have been 
used as a cloak for long continued 
discrimination. 

Suppose we consider a moment the 
difficulties involved if we attempted 
to obtain adequate relief under state 
laws, even assuming that adequate 
relief could ultimately be obtained. 
As a starting point, we are faced with 
the undoubted fact that in the parcel- 
ing out of the school funds there is 
discrimination all along the line, that 
is, in disbursing the money to the 
counties and in disbursing the amount 
received by the counties as augmented 
by lawful county taxation directly to 
the schools or to the school districts 
as the case may be, and in distributing 
the money within the school districts 
to the various schools. This means 
that suit would have to be brought to 
compel a proper distribution to par- 
ticular counties, another suit would 
have to be instituted to get the proper 
amount into each district, and a 
further suit would be necessary to 
compel the district supervisors or 
trustees to distribute it properly to 
the schools. When we consider also 
that both the mandamus and injunc- 
tion remedies are ordinarily applicable 
only to the funds on hand, these suits 
would obviously have to be brought 
each year, even assuming that they 
effected the result desired. Thus the 
number of actions necessary is appal- 
ling even to contemplate. Therefore, 
especially in view of the decision in 
Yick Wo v. Hopkins, the most desir- 
able line of action, and the one most 
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likely to produce results is a direct 
attack on the constitutionality of 
these statutes. 

What has been said with reference 
to the second situation may also be 
said with reference to the type of 
statute involved in the third situa- 
tion; that is, where the only require- 
ment as to the distribution of the 
funds is that the division should be 
“fair and equitable’ or where the 
statute provides for a school system 
“uniform and equal” (there are such 
statutes in these states although we 
have not specifically referred to them) 
It is clear that these requirements are 
too vague to enable the state courts 
to do very much in a practical way 
to control the manner in which the 
funds are actually divided. Hence the 
officers entrusted with disbursement 
are just as uncontrolled as they are in 
the second situation discussed. On this 
ground it would seem also that these 
statutes are void on their face, and 
certainly, if they are not void for this 
reason, they are void because of the 
long continued discrimination in their 
operation. 

With reference to the fourth situa- 
tion the same conclusion is inevitable. 
As we have seen in the case of the 
Mississippi statute governing the es- 
tablishment and financial support of 
agricultural schools, the voters in a 
particular county may by voting 
against a tax levied, the proceeds of 
which are designed for a colored agri- 
cultural school, effectively prevent its 
operation altogether. In 1909, the 
Mississippi Supreme Court in Mc- 
Farland v. Goins, 96 Miss. 677 voided 
as discriminatory a statute which 
authorized any county in the state to 
establish one agricultural high school 
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for white boys and to support it by 
a levy on all taxable property in the 
county, no provision being made for 
colored boys. The only difference be- 
tween that statute and the present 
one is that while in the present statute 
the county is authorized to establish 
a colored agricultural school, it may 
establish the white school first and 
then at some “‘subsequent time’”’ de- 
cides to pretend to establish a colored 
agricultural high school. The statute 
provides that then the “qualified 
electors” of the county may veto their 
decision. Thus, whether a county will 
have an agricultural high school for 
colored depends first upon the arbi- 
trary will of the county board of edu- 
tion, and, secondly, upon the arbi- 
trary will of the qualified electors. 
Of course this means with reference 
to the majority of the counties that 
no colored agricultural high school 
will exist. At the same time, however, 
colored residents will be taxed to sup- 
port the white school. No argument 
is needed to show that such a statute 
is constitutionally void. See Clay- 
brook v. City of Owensboro, ante. 

In the case of the South Carolina 
statute where each person as he pays 
his taxes may designate to what school 
it shall be applied, one need have no 
hesitancy in also concluding that it is 
constitutionally void, since it is de- 
signed to operate in discriminatory 
fashion. 

As indicated with reference to the 
type of statutes involved in the second 
situation, a direct attack on the con- 
stitutionality of the laws involved in 
the third and fourth situations pre- 
sents the best method of forcing a 
more equitable distribution of funds 
for the benefit of the education of 
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colored children. In urging such a line 
of action, the important case of Cum- 
mings v. Board of Education, 175 U.S. 
528 (1899), has not been overlooked. 
In that case the Board of Education 
of Richmond County, Georgia, sus- 
pended the only Negro high school in 
Augusta, or in Richmond County, in 
order to provide better grammar- 
school facilities for Negro children. 
It continued, however, to raise funds 
through taxation of both white and 
colored inhabitants to maintain the 
white high school. A suit was brought 
to enjoin collection of so much of the 
taxes levied as were intended for the 
use of the white high school. The 
statute did not require the mainte- 
nance of high schools in that county 
but only authorized them in the dis- 
cretion of the board of education. The 
lower court enjoined the collection of 
the taxes to the extent indicated but 
this action was held improper by the 
Georgia Supreme Court. On appeal to 
the Supreme Court of the United 
States, the Supreme Court of Georgia 
was upheld, the Court saying (p. 545): 
If, in some appropriate proceeding in- 
stituted directly for that purpose, the 
plaintiffs had sought to compel the Board 
of Education, out of the funds in its hands 
or under its control, to establish and main- 
tain a high school for colored children, and 
if it appeared that the Board’s refusal to 
maintain such a school was in fact an 
abuse of its discretion and in hostility to 
the colored population because of their 
race, different questions might have arisen 
in the state court. ... 

We may add that while all admit that 
the benefits and burdens of public taxation 
must be shared by citizens without dis- 
crimination against any class on account 
of their race, the education of the people 
in schools maintained by state taxation is 
a matter belonging to the respective States 
and any interference on the part of Federal 
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authority with the management of such 
schools cannot be justified except in the 
case of a clear and unmistakable disregard 
of rights secured by the supreme law of 
the land. We have here no such case to 
be determined. ... 


It is to be observed that had the 
decision been different in Cummings 
v. Board of Education, the white high 
school would have been destroyed 
without necessarily advancing Ne- 
gro high school education in that 
county. Therefore, that case is an 
example of how not to proceed. We 
also observe that the court said that 
there should be no interference with 
the management of state schools by 
federal authority ‘except in the case 
of a clear and unmistakable disregard 
of rights secured by the supreme law 
of the land.’’ However, we know that 
the Supreme Court indicated in Gong 
Lum v. Rice, ante, that there is “clear 
and unmistakable disregard of rights,” 
where Negroes are prohibited from at- 
tending the white schools and where 
either no colored school at all is estab- 
lished or colored children are not 
“furnished facilities for education 
equal to that offered to all, whether 
white, brown, yellow or black.” Al- 
though badly handled, Cummings v. 
Board of Education does show that in 
attacking the constitutionality of 
statutes under which separate schools 
flourish, first, that care must be taken 
to establish facts showing discrimina- 
tion in an expert and comprehensive 
manner,—a task for able counsel. It 
shows, secondly, that care must be 
exercised in selecting the type of pro- 
cedure to be followed or the type of 
cases to be brought. 

Two methods of procedure are sug- 
gested. In the first place, a bill in 
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equity to enjoin county boards of 
education or school district trustees, 
as the case may be, from operating 
separate schools for colored children. 
One ground for such a suit should be 
that the statutes through which funds 
are to be raised and provided for these 
schools violate the Fourteenth amend- 
ment, in that they leave the distribu- 
tion of the supporting funds to the 
arbitrary discretion of the educational 
boards or trustees. The suit should be 
further based upon the ground that 
these statutes are capable of being 
used and have been used as a cloak 
for long continued and open and 
notorious discrimination against the 
existing colored schools. If successful, 
it would mean the outlawing of the 
separate-school system in the South 
today; and since a state may not 
provide for education for white chil- 
dren without providing also for colored 
children, colored children would either 
have to be admitted into the white 
schools or the states would have to 
establish colored schools in which the 
facilities, accommodations and ad- 
vantages would be the equal of those 
accorded to white schools. Another 
method of attack, and possibly a 
more direct one, is the institution 
of mandamus proceedings in the state 
courts to compel the admission of 
colored children to the white schools. 
The bases for such proceedings would 
be the same as would be urged in a 
bill to enjoin colored schools in the 
federal courts. Of course the state 
courts would deny admission to the 
white schools and in so doing would 
sustain the validity of their statutes. 
Under Section 237 of the United 
States Judicial Code, an appeal could 
then be taken to the Supreme Court 
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of the United States just as could be 
done were it necessary in injunction 
proceedings to go further than the 
lower federal courts; and as we have 
already seen from the cases of Yick 
Wo v. Hopkins and Gong Lum v. Rice, 
ante, there is very good reason to be- 
lieve that the Supreme Court of the 
United States would sweep away a 
great body of laws which makes possi- 
ble present extensive discrimination. 
We do not mean that both of these 
methods of procedure may be used in 
any particular case or locality with 
equal possibility of success or that it 
will always be possible to seek suc- 
cessful injunctive relief in the federal 
courts. This will in a large measure 
depend upon conditions in particular 
communities. 


CONCLUSION 


Though any formal conclusion 
would be largely repetition we cannot 
leave such an important subject with- 
out emphasizing that the legality of 
the segregated school system linked 
as it is with the most hostile discrim- 
ination, must be constitutionally chal- 
lenged if the Negro expects or desires 
any substantial alleviation or correc- 
tion of his educational grievances. Ex- 
cept in states where separate schools 
are prohibited, the doors of their 
courts are almost all closed against 
him. True it is, at least in theory, that 
in the instances where the laws are 
specific as to the handling of funds, 


effective state remedies may be found, 
but were these to function favorably 
one hundred per cent, the surface 
would not even have been scratched. 
What earthly reason is there in fight- 
ing to force money into counties and 
districts if the officials of these units 
may use it virtually as they please? 
If, however, the Negro seeks to cut 
the ground from under the laws mak- 
ing possible the evils consistently and 
persistently fostered in the Southern 
states, he will be aiming his blows at 
the very heart of the segregation 
scheme. He will be building for him- 
self a body of law with a real pro- 
tective shield. Moreover the very 
threat to destroy segregation itself 
would undoubtedly result in no little 
voluntary improvement in Negro 
schools. 

Of course, in adopting this line of 
action the facts demonstrating the 
deprivation of the Negro’s constitu- 
tional rights must be prepared and 
presented in comprehensive and ex- 
pert fashion under the direction of 
the ablest counsel obtainable. The 
cases of Cummings v. Board of Educa- 
tion and Gong Lum v. Rice show that 
nothing less will suffice. Fortunately 
though, they, together with Yick Wo 
v. Hopkins, have also pointed out the 
path to be travelled. We express the 
hope that the Negro will not fail to 
take advantage of the inducement 
they offer. 











CHAPTER VIII 


The Dilemma of Segregation 
ALAIN LOCKE 


There were two reasons justifying 
the separation of educational facilities 
for whites and Negroes during the 
first generation of Reconstruction. 
These were the facts of the Negro’s 
rather unusual educational problem 
during that generation and the his- 
torical fact that these educational 
facilities in the South came to him 
through private and missionary enter- 
prise. In the second generation, these 
special provisions and auspices, in- 
itially favorable and necessary, be- 
came anachronisms and _ handicaps. 
The main problem of the present gen- 
eration, and for sometime back, has 
been to establish the sound and nor- 
mal principle that the education of 
the Negro is a public function and ob- 
ligation. Thus, no historical accept- 
ance of the division, even where there 
is considerable institutional provision 
for the Negro’s education under pri- 
vate auspices, should be allowed to be- 
come an alibi, an extenuation or a sub- 
stitute for the public obligation. Per- 
sonally, I can see the time when it will 
be necessary for many private schools 
for Negroes to discontinue voluntarily 
upon due notice in order to force upon 
the community the assumption of 
their proper duty and burden. 

One of the factors in the present 
transitional situation is the timidity 
and vested interest involved in these 
special schools for Negroes that, what- 
ever their previous service and his- 
torical inevitability, are now invidious 
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as buffers of a system of educational 
segregation. We often find certain 
temporary advantages of a dual school 
system responsible for extending edu- 
cational segregation into areas where 
public sentiment does not of itself de- 
mand it or at least have courage to 
initiate it. These temporary and short- 
sighted gains are usually motived by 
the same desire for careers for Negro 
teachers and educational administra- 
tors and such pressure of public senti- 
ment as lacks patience to see a mixed 
teaching staff slowly evolve out of the 
seasoned adjustment and progressive 
education of social feeling in a system 
with mixed students. 


THE Basic DILEMMA 


These preliminary remarks will in- 
dicate that I think the basic dilemma 
of educational segregation arises from 
the inevitable conflict between the 
short-term and the long-term point of 
view on this question. My opinion is 
that the Negro community under in- 
telligent leadership must be taught 
to see and regard as paramount the 
long-term interests,—which is an- 
other way of saying that principles 
rather than expediency must dictate 
if constructive progress is to be made. 
The main difficulty right here is the 
narrowing of view forced upon the 
very class that should give this leader- 
ship by the self-interested ambition 
for professional openings and liveli- 
hood. In the fact of this natural short 
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circuit in the process of progress, I 
find the chief justification for legal 
procedure,—the appeal to the courts, 
to outflank this unwitting betrayal 
of the mass interests by the few and 
the equally lethargic and often over- 
estimated prejudice and group re- 
sistance of the white community to- 
ward the admission of Negroes to the 
public school system on a basis of 
equality. Those who would suggest, as 
is true, that legal appeal and court 
action would generate social antago- 
nism and resentment and even in some 
instances force the loss, temporary 
most likely, of certain practical ad- 
vantages already achieved do not 
stop to consider how hopeless the 
situation is from the other angles of 
attack. The law seems to me, then, 
to be one of the only resorts possible, 
—if not the only one. 

Negroes, therefore, should and must 
resort to the courts to secure any con- 
siderable or wholesale improvement of 
the situation. This becomes more im- 
perative when you realize that sepa- 
ration and a parity of standards and 
facilities are naturally antagonistic 
and rarely if ever co-exist. Without 
assessing the psychological damages 
to the minority and the impairment 
of the basic social democracy of the 
community, it actually turns out that 
only in a minimum of cases is there 
any approach to equality of opportu- 
nity under a dual school system. 

My reasoning here is not theoretical 
or Utopian. The reform of educational 
segregation by resort to law will 
never be wholesale or without its 
temporary set-backs. Specific com- 
munities must begin these campaigns, 
risk the odds of variation in the de- 
cisions because of local conditioning 


circumstances in the courts, face the 
difficulties of practical enforcement 
even after favorable decisions, and 
count upon retributive community 
sentiment and behavior in some in- 
stances. Favorable decisions or pend- 
ing appeals should be used by public- 
spirited and sanely balanced citizens’ 
committees as bargaining points for 
progressive adjustment toward the 
equalitarian goal. No improvement is 
a complete defeat of the principle in- 
volved, provided no concession prac- 
tically made is accepted without res- 
ervation. I take it, in this section, 
we are not particularly expected to 


‘deal with tactics, yet I think there is 


great suggestion in the temporary ex- 
pedient of a community’s accepting 
quasi-separate schools in congested 
Negro residence areas provided schools 
are maintained on a mixed basis else- 
where within the same administrative 
unit. The same principle seems to 
argue quite an appreciable difference 
between a system which is separate 
de facto and de jure: for the difference 
here lies in just that additional danger 
of the formal crystallization of the 
social practice of segregation in the 
law and statute of the community. 

It is purely academic to argue the 
well-known relationship between law 
and public opinion or the written and 
the unwritten law as an extenuation 
of a temporizing policy on this issue. 
Nothing is more contrary to fact than 
the rather wide-spread policy and 
program of gradualism. This theory 
of slow accumulative growth, of the 
slow reform of public opinion, of “the 
education of public sentiment” is a 
fallacy; the lines of social reform are 
not smooth gradual curves but jagged 
breaks, sudden advances and inevi- 
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table set-backs of reaction. By such a 
set-back! tolerated and condoned, 
specialized schools for Negroes in the 
South, during Reconstruction, were 
allowed to crystalize into a system of 
separate schools. Such conditions per- 
mit of no automatic or gradual im- 
provement. The general precedent of 
history itself in such matters offers 
us no such prospects. There may be a 
period for the gradual extention of a 
right, but not for the creation of a 
right or its recognition, this holds 
both for races and classes. Even 
though the values may exist for 
others, a revolutionary introduction 
or vindication of them as applying to 
the new groups is always or usually 
the case. In such matters I do not 
even think the racial situation pecul- 
iar, except to the degree that it offers 
an unusual degree of social resistance 
and reluctance. The only other effec- 
tive alternative of legal pressure would 
thus be political pressure, which in 
the nature of the case in the South is 
even more restricted than legal re- 
course. For, in the first instance, the 
legal system has through the machin- 
ery of appeal more reliable access to a 
wider circle of public opinion beyond 
the local community and a firmer 
tradition of impartiality. The political 
channels of effective pressure are 
purely local or primarily so in the 
American political system, and what 
little potentiality of appeal they have 
from the counter-pressure of biased 
local tradition and sentiment is itself 
legal. So the political pressure attack 
is in the second instance a legal resort 
and the choice between that and the 
straight legal approach is then not a 


1 There were many mixed schools in the South in 
Early Reconstruction times. 
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matter of principle but of expediency. 
It is also possibly not a matter of 
real alternative but of complementary 
effect, in which situation tactics along 
one line should not be exclusively 
followed without whatever reinforce- 
ment is possible along the other. 


oF “SEPARATE AND 
EQuav” 


THE Fa.uacy 


To my thinking, both the justice 
and common sense of the attack on 
the separate school situation is based 
on the principle of equitable sharing 
in the public taxation and the social 
facilities which are established under 
it for citizens as citizens. It may be 
argued that this principle concedes 
“equal but separate accommoda- 
tions.’’ It does not and cannot,—for in 
the first place few if any communities 
can afford the additional expense of 
entirely equal accommodations, and 
it would require as much and the same 
kind of effort at the removal of the 
social bias of the community and the 
reform of its conscience to secure gen- 
eral admission of the principle of com- 
plete equity as to secure the abolition 
of the dual system. Up to a certain 
point, communities will pay a price 
for prejudice, but not such an ex- 
horbitant price as complete economic 
equality requires. Assuming that such 
parity could be reached and consist- 
ently maintained, the moral damage 
of the situation of discrimination 
would still render the situation intol- 
erable. But the argument can and will 
doubtless be settled or fought out on 
the practical plane of the school budg- 
et. Whenever the standards of Negro 
public schools are raised to the point 
that the budget expense approaches 
parity, there will be less resistance to 
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educational segregation, for one of the 
main but concealed reasons for dis- 
crimination lodges in the idea that 
the Negro is not entitled to the same 
educational facilities as the white 
community. The Washington school 
system is the only example in the 
country where exact parity is main- 
tained under a dual school policy, and 
that is only due to the contingent 
charter guarantees under the agree- 
ment by which the Congress makes 
its share of the appropriations for the 
support of the District of Columbia 
Schools. This exception then must not 
be interpreted as the free will of a 
community which at the same time 
that it recognizes the claims of justice 
feels in the typical Southern tradition 
that it is necessary to separate the 
races educationally. Wherever that 
feeling and tradition exists it exists in 
the presupposition first that the Ne- 
gro requires a different type of educa- 
tion and second that on the whole he 
is not entitled to the same per capita 
expenditure of public school funds. 
While the argument runs from the 
former to the latter, the real vital 
logic of the situation is the reverse; 
the Negro’s cheaper grade of educa- 
tion is rationalized as representing his 
inferior capacity and social need. 

It will be noticed that the real cause 
of parity in the exceptional case we 
are discussing is a legal one,—the 
charter agreement of the school sys- 
tem. Potentially the jtax assessment 
acts of states and counties are just 
such legal contracts and guarantees 
when associated with compulsory 
school laws as now prevail in most 
states, even those who break this 
principle and obligation flagrantly in 
practice. No state would dare under 


modern conditions to legislate this 
qualitative differential openly. This 
proves, to my way of thinking, the 
value of legal recourse, granting even 
the probability of many adverse or 
equivocal decisions on technicalities. 
Even adverse legal decisions are long- 
term gains; as a factual and provable 
admission of the situation they raise 
the matter from the category of a 
vague social grievance to that of a 
public wrong. The Scottsboro case, if 
we have forgotten the Dred Scott 
decision, illustrates the strategic gains 
made possible by definite self-indict- 
ment in situations of customary in- 
justice. 


THE STRATEGY OF LEGAL RECOURSE 


It may be argued that separate 
schools and public carrier facilities 
have for years been set up almost with 
impunity by legislation. However, dis- 
criminatory legal decision and prec- 
edent are decidedly more difficult to 
maintain and more embarrassing both 
because of the machinery of appeal 
and the operation of the principle of 
precedent. Although not of the legal 
profession, I am of the opinion that 
competent legal skill can find many 
more avenues of attack on discrim- 
ination in such a basic public service 
as education than have been tried or 
even suggested. For in law it is 
through the ramifications of the prin- 
ciple of precedent that the most suc- 
cessful pleas are most often made; our 
legal approach too often has been 
dictated by the sentimental concerns 
of an aroused community and the 
cases have until very recently been in 
the hands of very amateurish and 
superficially trained lawyers. Granted 
also that the lower courts are honey- 
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combed with politics and shamefully 
amenable to local sentiment, these 
discriminatory cases should be pre- 
pared for the supreme tests of the 
highest possible courts of appeal, and 
should expect to lose in the courts of 
first instance. Based usually upon 
shallow financial support and popular 
appeal that lasts only while the mem- 
ory of some flagrant discriminatory 
act is fresh, these cases frequently go 
by default in the lapsing of public 
support after the first defeat. The 
laity must be primed for initial defeat 
and taught the slowness of the process 
of legal adjudicature. And more im- 
portant yet, the best legal talent must 
be incorporated in the case from the 
outset. Many of the adverse Supreme 
Court decisions in recent years on 
matters affecting Negro rights have 
been due to shallow, second-rate law 
pleading interjected into the case in 
the pleading of the case in the lower 
courts. It is false pride and social 
short-sightedness not to expose this 
frequent source of defeat. A Negro 
lawyer who would carefully analyze 
several recent cases and show this to 
the public in simple form would render 
one of the greatest legal services the 
community could receive. 

In short, I have argued almost with- 
out reservation for recourse to the 
courts in this and other matters of 
flagrant public cases of racial discrim- 
ination; not however, without realistic 
regard for the normally expected fail- 
ures and set-backs, but with every 
expectation of occasional successes 
here and there and eventually a very 
general betterment of the situation. 
Especially at this time when the fed- 
eral government is exercising more 
and more direct and indirect in- 
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fluence over new programs and even 
new types of educational service, the 
change of tactics recommended should 
be made. For it must be admitted 
that with the exception of the general 
campaign of the National Association 
for the Advancement of Colored Peo- 
ple and sporadic suits based on local, 
usually border state conditions, the 
general policy to date has been to let 
the principle of racial discrimination 
go by default. The tolerance of in- 
equitable and hampering conditions 
in education is a matter of real re- 
proach for well-thinking self-respect- 
ing Negroes as individuals and as com- 
munities. It is worth the protest in 
the enhancement of self-respect alone, 
even if no practical results were to be 
obtained; and the latter outcome is 
scarcely conceivable if instead of a few 
isolated cases scores were instituted. 

This is based upon an assumption, 
which represents my own conviction, 
that the advantages of mixed schools 
in the long run are greater than cer- 
tain admitted temporary advantages 
of separate schools. The contact of 
Negro teachers with groups of handi- 
capped and socially maladjusted Ne- 
gro students are undoubtedly more 
helpful than indifferent pedagogic 
attention from white teachers. How- 
ever, special attention from a higher 
grade of truant and probation officer 
than is now generally employed and 
from special vocational guidance and 
personnel counsellors will adequately 
supply these needed factors in a 
mixed-school system,—more  ade- 
quately because the basis of attack 
will be the individual case and not the 
assumed general group deficiency. 
On the other hand, the student is 
better conditioned to the eventual 
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stress which he must undergo in the 
adult community and the white or 
non-Negro student will have the 
additional educative exposure and 
experience with Negro associates un- 
der more advantageous circumstances 
than the casual associations of out of 
school life. Much of the arguments 
pro and con on this side of the issue 
assume absolute or minimal non- 
contact of whites and Negroes as 
children and as adults. This is con- 
trary to fact,—there is considerable 
and often intimate association, espe- 
cially in Southern communities. Only 
it is unfavorable and takes place un- 
der educationally disadvantageous 
conditions to both groups. The school 
is the logical and perhaps the only 
effective instrument for the corrective 
treatment of this situation. It is 
immediately tolerable to children, 
though unfortunately not to their 
parents under the prevailing tradi- 
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tions. However, if firmly supported 
by official policy, few parents would 
exercise their right to send their 
children to separate private schools 
and forego the advantages of public 
education on this account, in spite of 
an almost unanimously expressed 
opinion to the contrary. Such coercive 
opinion is always characteristic of a 
threatened reform; it rarely material- 
izes after the fact in anything like the 
proportion predicted. Of course, part 
of a successful campaign for the 
removal of dual school systems would 
necessarily involve convincing state- 
ments of the general educative gains 
of a democratically organized school 
system, especially in the matter of 
social education. In fact, without a 
movement for stressing social educa- 
tion in our public schools no drive for 
the abolition of segregated schools 
could hope to be successful. 











CHAPTER IX 


Resort to Courts by Negroes to Improve 


Their Schools A Conditional Alternative 
WILLIAM H. KILPATRICK 


The problem set for this symposium 
is I understand as follows: In the 
former slave states a dual school 
system is maintained, the essence of 
which is the segregation of white and 
Negroes. As perhaps always happens 
when one side of a dividing line man- 
ages for both, there result in this situa- 
tion, in spite of the legally professed 
identity before the law, frequent and 
hitherto even general abuses and in- 
justices as regards many and perhaps 
most of the provisions made for the 
schooling of Negroes. Since in the 
American system constitutions and 
courts exist to safeguard minority 
rights before the law, the question 
becomes then specifically whether 
Negroes should not resort to the courts 
to enforce justice in respect of these 
school matters. 

Because resort to the courts is so 
obviously and inevitably the answer 
to any prima facie case of illegal in- 
justice, the fact of this symposium on 
the question would seem to indicate 
that doubt exists somewhere or some- 
how in connection, possibly as to the 
outcome of such an effort, more likely 
as to some of the accompanying con- 
sequences. The chief effort herein 
made will accordingly be to search for 
such deflecting elements in the situa- 
tion. For these practically set the 
problem, if they do not determine its 
solution. 
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THE WRITER’s BACKGROUND AND 
PossIBLE BIas 

Since in dealing with the topic 
under consideration I speak out of a 
certain background and accordingly 
with certain possible limitations, I 
must in fairness set these forth at the 
outset. First of all I have no special 
knowledge of the law or the courts, I 
speak simply as a layman. I do, how- 
ever, know somewhat of schools and 
education, both actual and theoreti- 
cal; and I have a certain advantage 
and possible disadvantage in knowing 
the far South at first hand in my own 
life. However I have the definite dis- 
advantage of only limited contacts 
with the South in recent years. As a 
child I grew up in the shadow of 
Reconstruction in a rural county 
where there were twice as many 
Negroes as whites. My father owned 
slaves, as did his people before him for 
some two hundred years. In my boy- 
hood the opinion was common among 
the whites that there were, to the 
disadvantage of the Negro, definite 
and marked innate racial differences 
both in kind and degree. As regards 
schooling for Negroes, this was re- 
garded frequently, perhaps generally, 
as futile for most and of quite limited 
advantage to any and all concerned. 
Not all the whites, however, so felt. 
There is a well established tradition 
in the Hubert family, for example, 
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that my father’s encouragement was 
a definite factor in causing them to 
send their sons to college, with what 
helpful results we all now know. 

My own opinions, since those early 
days, have developed in the general 
direction suggested by my father’s 
attitude, only more fully. As regards 
racial differences, I admit, of course, 
that these may eventually be shown to 
exist, but no proof—at least as re- 
gards the American Negro—has in 
my opinion yet been made. So far as 
I can see, any existing differences are 
better explained on the basis of cul- 
tural disadvantages than of race. As 
regards schooling or other opportuni- 
ties, whether cultural or economic, 
whether for Negroes or for any others, 
I now believe that any restriction of 
opportunity for any of the population 
hurts all concerned together. It is, in 
my judgment, to the long-run ad- 
vantage of all, culturally, morally, 
economically, that each person shall 
have the fullest opportunity to become 
the best that in him potentially lies; 
and under these circumstances I count 
it to be the moral obligation of all to 
work for this good to each, and with- 
out discrimination. 

What now, if any, are the deflecting 
elements in the case that would cause 
us to question an immediate resort to 
the courts to settle once and for all 
the matter of school discriminations? 
As I see it, there are several factors in 
the situation which do call for consid- 
eration before we can return a direct 
answer to the symposium question. 


LocaL SENTIMENT AND Law 
ENFORCEMENT 


For one fundamental thing, court 
decisions as well as laws in general 
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have to be enforced by public senti- 
ment. We know this better now than 
we did two decades ago. Prohibi- 
tion has taught us that much. With 
the temper of our country what it 
has been and still is, if the effectual 
local opinion is opposed to any law, 
it is almost impossible to enforce that 
law in that locality. More than that, 
if outside agencies try to enforce an 
unwelcome law or decision, bad blood 
easily gets stirred, particularly so 
where the matter is complicated with 
deep-rooted emotional elements. In 
such cases there arises the further 
danger of local violence and even 
cruelty. 

It is with sorrow and shame that 
we who love our country have to ad- 
mit these behavior tendencies among 
our people. They and their accom- 
paniments constitute the darkest side 
of American life. But it does not serve 
our cause to deny pertinent facts, 
least of all, such ugly facts as these. 
On the contrary, if we seek real im- 
provement, the permanent all-round 
bettering of evil conditions, we must 
admit all such facts for what they now 
are and treat them as constituting 
part of the esential data on which to 
base any intelligent program of action. 
If we can understand these and other 
opposing factors in their roots and can 
also understand what favorable fac- 
tors are at work, actually or possibly, 
to modify or control these, then and 
then only do we have the basis for 
intelligently planned action. 


THE INFLUENCE OF THE 
Historic TRADITION 


In such matters history and the 
molding influence of the traditional 
culture play so large a part in life in 
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general, and in this situation in par- 
ticular, that it may be wise to dwell 
a few moments on the process. If we 
see how minds are in fact built, we 
may understand better how men act, 
and ourselves see better what to do in 
the case before us, how better to go 
about changing cultural attitudes that 
work injustice and social hurt. Each 
human is born into a group having its 
own distinctive language, its customs, 
its implements of daily living, and— 
imbedded in all of these—certain 
intellectual and moral distinctions 
belonging to certain social and ethical 
outlooks and insights—all more or 
less peculiar to that particular group. 
And each child growing up in such a 
group, in order to share in the common 
life, has to learn this language, these 
customs, these implements; and along 
with these does also acquire, in the 
degree that they are held unques- 
tioned, the common social and ethical 
outlooks and insights with their 
appropriate social and moral distinc- 
tions. These considerations explain on 
the one hand most if not all of what 
passes for racial differences of be- 
havior. They explain also those hurt- 
ful group attitudes that otherwise 
would seem impossible to be—so 
powerfully does the past thus hold 
the present in its grasp. 

If the foregoing were all that could 
be said, it would appear impossible 
to improve any bad social situation or 
for any people ever to grow out of an 
evil state of culture. Each succeeding 
generation would be fatally molded 
on the pattern of the preceding. But 
fortunately other things can be said. 
There are even now already many 
forces at work among us at least to 
lessen such a control of the past over 


the present and future. Varieties of 
interest and opinion at present active 
within the social group, travel and 
other communications, a national 
press and picture and radio service, 
nationally patronized institutions of 
learning—all of these and more are 
educating white and Negro alike the 
country over to new ideas and to the 
criticism of old ideas and positions. In 
many ways the old culture mold that 
taught the favored group to accept 
ideas and attitudes hurtful to the less 
fortunate is already yielding to broad- 
ening influences. In consequence, not 
only are many individuals growing 
more catholic in outlook, but organi- 
zations have been formed to foster 
improvements in the conditions of 
the Negro in particular and in race 
relations in general. In particular the 
results show in some areas gratifying 
improvements in the attitude of the 
whites toward educational provisions 
for the Negroes. But, as the facts back 
of our problem indicate, much—very 
much—remains to be done. 


The Character of the Older Tradition 


An instance may help in under- 
standing certain features of the older 
tradition that still stands in the way 
of improved conditions. When I was 
very young I heard the word “master” 
in some of its variant forms used at 
times by former slaves as they ad- 
dressed my father. And I came to 
understand that this had been the 
term expected of the slaves when they 
addressed any man of the master 
class. Many years later I studied con- 
ditions at first hand in India, Ceylon, 
and China. In India a man servant 
who went with us as we traveled over 
the country habitually called me 
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“Sahib” and my wife “Mem Sa’b,” 
and he spoke of the sahib as constitut- 
ing a class. I took these as titles of 
respectful address, meaning little 
more than Sir and Madam do among 
us. But in Ceylon, where English is 
better established, I awoke as from a 
dream to hear myself addressed as 
“Master” and find myself in the mas- 
ter class. I saw as never before the 
history of my own early cultural sur- 
roundings. And I got further light as 
I came to understand better a certain 
tory attitude of superiority common 
among the foreign traders and lower 
officials whether in Calcutta or in 
Shanghai. This word ‘‘master” served 
as the key to unlock for me that dis- 
tant past when somehow the Euro- 
pean and colonial American got their 
moral consent to enslave the different 
colored peoples of the world to their 
own aggrandisement. In the effort to 
make this selfish advantage secure in 
their own conscience, they built— 
probably out of age-old English upper- 
class attitudes toward their own lower 
class kind—that supreme condescen- 
sion and assumed superiority which 
as remnants still vex the world not 
only in India and the treaty ports of 
China but also in these United States. 

The essential element here seems to 
lie in the achieved belief that it is 
right and proper that some people to- 
gether with their descendants should 
permanently enjoy more than others, 
and to make this secure should exer- 
cise the right of rule over these, and 
that ail this is somehow the result of 
an innate superiority which justifies 
it. This attitude as of white to Negro 
was the common one before 1860. As 
a general attitude it was not only held 
then in the South, but with appro- 


priate modifications has underlain 
every scheme of hereditary aristoc- 
racy in every land and time. Aristotle 
gave it standing for philosophy, as did 
practically all pre-democratic litera- 
ture for polite life. In some form and 
measure it survives today wherever 
vested interest struggles to maintain 
its special privileges. In this struggle 
the holders appeal for justification 
to hitherto accepted principles and 
established doctrines. It is only re- 
cently that we have come to under- 
stand how men have invented such 
principles and doctrines after the fact 
in order to justify the fact that then 
obtains. Later beneficiaries of the 
same fact appeal to these principles 
and doctrines thus invented in order 
to hold on to what they now have and 
wish. 

In the South one of the distressing 
features of this general state of affairs 
was the result upon the non-slave- 
holding whites and thus through them 
upon the Negroes. In the degree that 
these poor whites confronted the 
wealthy slave holders on the one hand 
and the slaves on the other, their own 
mean condition became galling. They 
were white and in so far belonged to 
the master class, but neither master 
nor slave fully accepted this corollary. 
What we now call an inferiority com- 
plex resulted which has remained un- 
der the changed conditions as one of 
those factors to help deny to the 
Negro opportunity to advance and 
otherwise to make the situation more 
difficult. One such poor white told 
me some years ago, “Education is 
ruining the Negro.” Being asked how, 
he hesitated, but finally said, “It is 
putting him above where he belongs.” 
It is such as this man who especially 7 
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beget out demagogic leaders, and 
more than that it is these who most 
readily resort to violence where the 
Negro is involved. And these evil 
tendencies are reinforced by a belief— 
which seems tory in origin, it is found 
also in India and China as well as in 
this country—that fear based on 
threat of cruel violence is the best 
means for maintaining any existing 
status of superior privilege. It is in 
this general region of old remnant 
traditions, selfish wishes and fears, 
and violent tendencies that our prob- 
lem finds its most difficult features. 
Many broadminded Southern whites 
would like to go much further than 
they do in working for justice to the 
Negroes, but are held back by one or 
more of the factors in this complex of 
difficult attitudes. The demagogic 
politician and certain publicity-seek- 
ing newspapers stand ready upon 
slight or no provocation to whip up 
local anger against outside or unwel- 
come criticism or threat of change. It 
is this single feature that most of all 
constitutes the problem herein under 
discussion. It is this danger which 
most of all thwarts the progress of jus- 
tice. 


Certain Additional Difficulties 


As we think of more money for 
Negro schools we confront two other 
types of difficulty; the one the 
traditional laissez-faire attitude in the 
South toward school support; the 
other the fact of poverty. Partly be- 
cause of the plantation system and its 
accompanying aristocracy, partly be- 
cause of the river system in the first 
settled regions of Virginia and the 
Carolinas, partly because of a sparse 
population, the South more nearly fol- 





lowed the English opposition to public 
systems of education than did the rest 
of our country. In 1860 no Southern 
state had as good a system of public 
schools as did the least forward of the 
Northeastern states. The wealthy up- 
per classes depended largely upon 
academies or private tutors. This 
meant that the less fortunate of the 
white population suffered for lack of 
school opportunities and so to this day 
lack often the outlook needed for wise 
and just action. The end of the war 
found the old school systems dis- 
rupted. With Reconstruction new 
school systems were established, but 
these tended to be looked upon by the 
leading whites with disfavor, partly as 
outside intrusions, partly as destroy- 
ers of the old academy system. The 
effort in some places to put whites and 
Negroes together in the newly-estab- 
lished public schools helped to increase 
this antagonism to the new schools. 
The property holders had never been 
taxed to support schools for the whites, 
now they were taxed for a double set of 
schools. The result was that for prac- 
tically a generation the school systems, 
outside of the few cities, were serious- 
ly inadequate even for the whites. 
The question of poverty is not so 
easy to assess. How different the 
conditions might have been but for 
the general poverty we cannot tell; 
but certain it is that in comparison 
with the other sections there has been 
and still is in the South smaller general 
ability to support public education 
than elsewhere in the country. Among 
a people who were slow in achieving 
a favorable attitude toward any public 
school system, who besides divided 
their population into two parts and 
reserved “we”, “us”, and “our” for 
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only one of these divisions, it was easy, 
along with these and other old atti- 
tudes and prejudices, to let poverty 
be an excuse if not a true cause for 
doing almost as little as the law al- 
lowed for the Negro schools. 


Ture ANSWER TO THE 
MAIN QUESTION 


So far as I am myself able to see it, 
both social ethics and good social 
policy alike teach that any restriction 
of opportunity for improvement of 
any kind,—moral, cultural, or eco- 
nomic—hurts all concerned. As soon 
and as fast as our people can come, by 
democratic processes, to act upon this 
principle the better for our country. 
As to the question of appeal to the 
courts to abolish inequality of educa- 
tional opportunities, the general an- 
swer is yes, that is what courts are for. 
But there are certain considerations 
which should be taken into account in 
determining any particular appeal. 

1. The courts, possibly without 
being quite aware of it, are always 
amenable to the influence of surround- 
ing public opinion. The notion some- 
times held that law is an exact science 
which grinds out decisions that are 
independent of time, place, and condi- 
tions, is very far from correct. Gener- 
ally, and especially with regard to new 
questions, there is a wide range of 
possibility before the court as to what 
decision to make. Any particular court 
is very likely to seek ways of carrying 
out what it conceives to be the most 
fundamental public policy. In fact, 
broadly considered, it cannot do 
otherwise. In particular, the court is 
justly hesitant to interfere with dis- 
cretionary powers whether of policy- 
forming boards or of executive officers. 
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These facts must be considered before 
resort is had to the courts. 

2. The public support necessary to 
carry out a court decision must be 
taken into account. Hostile legisla- 
tures find many ingenious ways of 
thwarting unwelcome court decisions; 
and the cause that the decision was 
meant to aid may receive a significant 
back-set. Where there has been built 
up a public opinion sufficient to give 
respectable support both within and 
without the area of court jurisdiction 
to a decision favorable to Negroes, 
then take the case to the court. The 
supporting public opinion inside the 
jurisdiction need not constitute a 
majority opinion, but it should in- 
clude along with good legal support 
such a backing among good citizens 
in general as would not allow dema- 
gogic politicians to profit by attacking 
the decision or proposing circumvent- 
ing laws. The supporting opinion out- 
side the jurisdiction is of less impor- 
tance, but not negligible. A clear 
judgment outside may prove the de- 
cisive factor which shall decide the 
direction of opinion within. 

5. The danger involved in the fore- 
going is, of course, that of a reaction- 
ary opposition inflamed by demagogic 
politicians. The decision to resort to 
the courts should probably be made 
by Southern Negroes and by these 
only after serious and frank discussion 
of the case with Southern white 
friends of Negroes, say with members 
of the Interracial Commission. It 
may well be that the continuing sup- 
port and backing of these friends will 
prove even more essential after the 
favoring decision has been handed 
down. 

4. A favorable decision even by the 
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United States Supreme Court would 
not settle anything except the particu- 
lar draft of the law or practice brought 
before it. The considerations urged 
under the second and third headings 
would hold here also. 

5. Since poverty is so serious a 
factor it might be the part of wisdom 
for the friends of Negroes to unite 
with others to secure federal aid to 
education throughout the country 
with special safeguards for the Ne- 
groes. This, however, should not be 
allowed to interfere in any degree with 
any wise resort to the courts. 

6. It may not be out of place to add 
a word regarding a new factor that 
has more recently entered the general 
problem situation here under consider- 
ation. Those who have studied the 
Scottsboro case will know what is here 
meant. It appears to be true that a 
certain political-economic group, act- 
ing on a European psychologic an- 
alysis of society, hopes to find in the 
Negro the needed fertile soil for a 
program of so creating trouble as to 
bring about a violent revolutionary 
change in the social order. Some 
members of this group seem further 
to count that lies and deceit are proper 
procedures in the “war” it is carrying 
on. It looks at times as if the members 
of this group are indifferent to the wel- 
fare of those whom they profess to 


help, provided only that “the revolu- 
tion” is fostered. 

That the outworking of existing 
arrangements falls as always with 
greatest hurt on those least able to 
protect themselves is only too true. 
That this state of affairs does, in fact, 
invite such trouble-making is equally 
true. Both facts carry a lesson that 
the dominant white group must learn. 
If it learns the lesson through a just 
consideration of the evil conditions 
and this independently of the trouble- 
making, so much the better for all con- 
cerned. But it should know that a 
genuinely new factor has entered the 
situation, one bred of a kind of fanat- 
icism hardly found outside the his- 
tory of religious persecution. This 
unscrupulous and fanatic zeal has 
within it the possibility of great dam- 
age to the peaceful solution of inter- 
racial problems. Since the control of 
affairs lies essentially with the domi- 
nant groups, the initiative to remedy 
these evils is a duty properly devolv- 
ing upon them, but there should be 
hearty cooperation from all concerned. 
No one who has studied widely can 
fail to be concerned over the dangers 
herein threatened. We must all act 
together to the end that wisdom and 
justice may prevail, not discord and 
violence. 
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CHAPTER X 


Court Action the Only Reasonable Alter- 
native to Remedy Immediate Abuses 
of the Negro Separate School 


CHAS. H. THOMPSON 


DEFINITION OF THE IssuE 

During the past 30 years the dis- 
parity between the provision of public 
educational facilities for white and 
Negro children, in those areas where 
separate schools are legally manda- 
tory for the two races, has been in- 
creasing at a tremendous rate. In 
1900, the disparity in the per capita 
expenditures upon the two racial 
groups was only 60 per cent in favor 
of the whites, but in 1930 this dispar- 
ity had increased to 253 per cent. 
Moreover, this tremendous increase 
in disparity has taken place despite 
the fact that public school revenues 
in these areas have increased still 
more enormously, and despite the 
presence of considerable race-relations 
machinery working in the interest of 
better treatment of the Negro. 

On the other hand, while legal 
separation of the races for educational 
purposes as a legally mandatory 
practice has been confined almost 
exclusively to the former “slave 
states,’ nevertheless during the past 
20 years there has been a growing 
tendency to extend the practice ille- 
gally to those areas where it is either 
legally forbidden or without legal 
sanction. This tendency to extend the 
practice of separate schools is prob- 
ably due to numerous causes, but the 
more important fact is that Negroes 


are being persuaded, cajoled, or forced 
into acquiescence on the assumption 
that separate schools are more ad- 
vantageous than mixed schools. 
Thus, Negroes are faced with the 
two-fold problem of being forced by 
law in some states to attend separate 
schools, with notorious and increasing 
discrimination in the provision of 
school facilities; and of being illegally 
segregated in other states, and fre- 
quently lulled into acquiescence on 
the debatable assumption that sep- 
arate schools are more advantageous 
for them than mixed schools—thus 
extending the practice of educational 
separation based upon race. Shall Ne- 
groes resort to the courts as a means 
of relief from either one or both of the 
angles of this problem? This is the 
question at issue in this discussion. 
The answer to this question ob- 
viously depends upon whether Ne- 
groes can do anything about these 
situations by resorting to the courts, 
on the one hand; and whether the ad- 
vantages obtained by resorting to the 
courts will outweigh the disadvan- 
tages, on the other. The question of 
whether Negroes can do anything 
about the abuses which they now suf- 
fer under the practice of the separate 
school is answered in some detail, if 
not in full, in preceding chapters of 
this Yearbook—Chapter VI by Peter- 
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son, and Chapter VII by Hubbard 
and Alexander. It would be an un- 
necessary reiteration to repeat even 
in summary the answer to this ques- 
tion at this point, since there seems 
to be little or no question about 
the fact that Negroes can resort to 
the courts with a reasonable certainty 
of favorable decisions. Accordingly, 
the real issue of this chapter is 
whether the advantages derived from 
court action will outweigh the dis- 
advantages. 

This question will be discussed 
under the two heads under which it 
logically falls: First, should Negroes 
resort to the courts as a means of 
securing an equitable distribution of 
school facilities where separate schools 
now exist by law? Second, should Ne- 
groes resort to the courts to prevent 
the extension of separate schools into 
those areas which either legally forbid 
them or give them no legal sanction? 

In discussing these questions sev- 
eral basic limitations are observed: 

1. Where separate schools are man- 
datory or permissive by constitutional 
or statutory enactment and provide 
substantially equal educational op- 
portunity, they have been adjudged 
by the higher courts of the country to 
abridge none of the constitutional 
rights of the parties concerned. Thus, 
the main issue involved here is the 
relative advantage of court action as 
a means of attaining equitable treat- 
ment within the limits of the status 
quo. 

2. It is recognized that the ulti- 
mate solution of the separate school, 
its abolition, is contingent upon the 
ultimate solution of the so-called race 
problem in America. Moreover, it is 
just as clear that the separate school 
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will not be completely up-rooted in a 
few, or in many, decades. But, as a 
step toward its eventual abolition, it 
is possible to stop the extension of the 
practice of the separate school into 
those 26 states which either legally 
forbid it or give it no lega) sanction. 
Thus, the real issue here is whether 
there are any reasons potent enough 
to make unwise the use of the courts 
as a means of preventing the ex- 
tension of the separate school. 

3. It is assumed that resort to the 
courts as an approach to the problem 
is based upon the premise that reason- 
able use has been made of other per- 
suasive measures first. Thus another 
implicit, if not explicit, issue involved 
is that of determining when “reason- 
able” use has been made of “other 
persuasive measures.” 

4, The writer recognizes, and the 
reader should keep in mind, that he 
is not a lawyer and does not pretend 
to discuss the legal angles involved 
from any greater knowledge of the 
subject than could be gained from a 
diligent study by a layman. 


THE Courts AND THE LEGALLY- 
ESTABLISHED SEPARATE SCHOOL 


The abuses which Negroes suffer 
under the practice of the separate 
school have already been described 
in previous chapters of this Yearbook. 
It is clear that the main source of dis- 
crimination is found in the adminis- 
trative machinery responsible for the 
proper provision and division of edu- 
cational facilities. In practically all 
of the states where legal separation 
obtains, especially in the more South- 
ern states where the majority of Ne- 
groes live, the control and adminis- 
tration of the schools are almost ex- 
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clusively in the hands of the whites. 
All of the state and county boards of 
education, and the state and county 
superintendents are either elected by 
white people or appointed by some 
official who holds office primarily by 
virtue of white suffrage. Negroes have 
little or no voice in the administration 
of school funds, either directly or in- 
directly; neither do they have oppor- 
tunity to hold any offices which have 
any direct relation to policy-making; 
nor are they allowed to participate to 
any appreciable extent in the selection 
or election of school officials whose 
duty it is to administer the means of 
education. The entire educational 
machinery is controlled and run by 
the white people and mainly for the 
white people of the various com- 
munities in which it exists; and Ne- 
groes have little or no opportunity to 
express their approval or voice their 
protests through the normal channels 
of suffrage and direct representation. 


Alternatives 


In such a predicament Negroes 
might take recourse to any one or a 
combination of several alternatives. 
They might either migrate, revolt, at- 
tempt to regain the ballot, appeal to the 
sense of fairness of the local whites, or 
resort to the courts. 

The first three alternatives can be 
summarily disposed of as follows: 
(1) Migration is possible but prac- 
tically inconceivable. The transplan- 
tation of 10,000,000 people over a dis- 
tance of a thousand miles would be a 
gigantic task even for the federal 
government with all of its resources. 
It is an almost impossible task when 
thought of in terms of a private enter- 
prise on the part of the most penuri- 
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ous part of the population. Even if it 
were possible, it is a serious question 
whether such a movement would not 
mean merely transporting the prob- 
lem from one part of the country to 
another. (2) Revolution as an im- 
mediate alternative is suicidal. (3) Aé- 
tempt to regain the ballot is excellent 
and necessary, but it will involve, in 
the main, resort to the courts—a co- 
ordinate alternative. Thus, as the 
most immediately practical alterna- 
tives, appeal to the sense of fairness of 
the local whites, and resort to the courts 
remain to be considered. 

While it is difficult to appraise with 
any degree of accuracy the effects of 
“appeals to the sense of fairness” of 
the whites, nevertheless the facts dis- 
close unquestionably that, whatever 
virtue such ‘‘appeals” have had, they 
have fallen far short of minimizing, 
not to say anything of eliminating, 
the discrimination in the provision of 
school facilities for whites and Ne- 
groes. Today, Negroes are discrimi- 
nated against to an almost incredibly 
greater extent than they were 30 years 
ago. Moreover, this increase in dis- 
crimination, as has already been 
noted, has taken place despite the 
fact that public school revenues have 
increased even more rapidly during 
the same period. It would seem, there- 
fore, that if “appeals” have had any 
appreciable effect, they would have 
tended to peg the differential even 
though they could not reduce it. It 
might be argued with considerable 
reasonableness that too much is ex- 
pected to result from “appeals” to 
white conscience or from the opera- 
tion of race-relations machinery in 
too short a time. The writer must 
confess that he neither knows how 
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much he should expect nor how far 
into the future his expectations should 
be extended. But he does know that 
the disparity in the provision of edu- 
cational facilities has increased over 
four-fold, despite “appeals” and the 
operation of race-relations machinery. 

However, the failure of such ‘‘ap- 
peals” or of race-relations machinery 
to have any observable effect upon 
the discriminatory practices in the 
provision of school facilities should 
not be taken as a disparagement of 
this method of approach to the prob- 
lem. Nobody knows, but it is quite 
possible that, except for them, the 
situation might have been worse. It 
is also quite possible that, since the 
“curve of progress’’ is very similar to 
the “curve of learning,” we have 
reached a “plateau.” It may mean 
that in order to get off of this “pla- 
teau,” as in learning, we must elim- 
inate complacence and devise and em- 
ploy more effective methods of pro- 
cedure. Whatever our present facts 
might mean, one thing seems very 
clear: the problem is so stubborn that, 
despite the virtues of this approach, 
it is not sufficient by itself to cope 
with the situation. If progress is to be 
made, every other effective method 
of approach must be employed. Thus, 
it appears to the writer that it is no 
longer a question of whether Negroes 
should resort to the courts as a means 
of removing present abuses. They 
must resort to the courts. They have 
no other reasonable, legitimate al- 
ternative. 


Advantages and Disadvantages of 
Court Action 


In arriving at the conclusion that 
Negroes have no other reasonable, 
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legitimate alternative than resort to 
the courts, the writer is neither un- 
mindful of the limitations of litigation 
nor of the question of its relative ad- 
vantage or disadvantage. The basic 
argument of those who feel that it 
would be more disadvantageous than 
advantageous for Negroes to resort 
to the courts, as a means of relief 
from present inequities, might be 
stated logically as follows: First, 
where legislation (including, of course, 
court decisions) is strongly resisted 
by public opinion, it cannot be en- 
forced. Second, the types of cases Ne- 
groes would take to court constitute 
a species of legislation which is 
strongly resisted by public opinion. 
Third, therefore, resort to the courts 
would not only be futile but dis- 
advantageous, because, even if a 
favorable decision were obtained, pub- 
lic opinion would not support it. 
There is no question about the fact 
that this argument is a basic consider- 
ation in any proposal to employ the 
courts as a means of removing some 
of the abuses which Negroes now 
suffer in the provision of educational 
facilities in the separate school. How- 
ever, the writer is convinced that, 
despite the apparent plausibility of 
this argument, critical analysis will 
reveal that it is invalid. 

Influence of Public Opinion.—In the 
first place, it must be granted that 
public opinion should and does exert 
a decisive influence upon both law- 
making and law enforcement. But 
much confusion has arisen because 
public opinion has been confounded 
with other related but different types 
of collective behavior phenomena. 
This point is so basic that it is 
thought profitable to clarify the term 
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as a point of departure in our critical 
analysis of the above argument. 
King! very aptly points out: 


Public opinion is the social judgment 
reached upon a question of general or civic 
import after conscious, rational public 
discussion... . 

Public opinion is not the offspring solely 
of impulse; it is not merely a “re-action”’ 
along the grooves of habit or custom. It 
implies conscious departure from custom 
and tradition.... Public opinion is born 
out of and contains the customs, traditions 
and norms of a people and yet it is the 
chief instrument for effecting changes in 
them. 

Public opinion is not the mob 
howling on the street; it is not a people 
indignant; it is something more than a 
preponderant opinion, or a general opinion 
or a public judgment: it is the mature 
social judgment reached after experiences 
have been recounted, hopes and fears 
expressed and results weighed.... 


Likewise Park and Burgess? indicate 
that: 


.. The sentiment and tendencies which 
we call public opinion are never unqualified 
expressions of emotion. The difference is 
that public opinion is determined by con- 
flict and discussion, and made up of opin- 
ions of individuals not wholly at one... . 
The result is...that both sides of an 
issue get considered. 


And, finally, Ellwood® states: 


By public opinion we mean the more or 
less rational, collective judgment formed 
by a group regarding a situation... . 

Public opinion should be sharply dis- 
tinguished from popular emotion and pub- 
lic sentiment.... Much injury has been 
done to democracy by confusing public 
opinion with public sentiment and popular 
emotion. Many of the criticisms directed 
against the rule of public opinion are 

1Clyde L. King, “Introduction” to Readings in 
Public Opinion, compiled by W. B. Graves, New York: 
D. he &: & Co., 1928. pp. xxiii—xxvii. 

2 R. E. Park and E. W. Burgess, Introduction to the 
Science of Sociology. Chicago: The University of Chi- 
cago Press 1924. pp. 794-5. 


3C, A. Ellwood, The Psychology of Human Society. 
New York: D. Appleton & Co., 1930, pp. 228-9. 


really directed against the rule of public 
sentiment and popular emotion. ;: ;: ; 

It is clear from these definitions of 
public opinion that the term has been 
much misunderstood and abused. In 
this discussion, when we say that 
legislation should be based upon 
public opinion, we mean that it should 
be based upon a rational considera- 
tion of both sides of an issue; we mean 
that it should be based upon an opin- 
ion that is public on the one hand, 
and that is really an opinion on the 
other. And when legislation is not 
based upon these desiderata it is not 
based upon public opinion. 

Court Action a Barometer of Public 
Opinion.—In the second place, what 
evidence do we have that “the types 
of cases Negroes would take to court 
constitute a species of legislation 
which is strongly resisted by public 
opinion”? The main evidence for this 
generalization seems to be the fact 
that successful attempts have been 
made by some individuals and locali- 
ties to circumvent court decisions by 
devising more subtle means, ‘‘within 
the law’ most frequently and without 
the law sometimes, of attaining the 
same ends secured by the procedure 
which was outlawed by the court de- 
cision. Granting that attempts to 
circumvent court decisions are valid 
evidence of strong resistance by public 
opinion, it does not follow that resort 
to the courts is either futile or dis- 
advantageous. It is obvious that we 
can not determine what decisions will 
be circumvented until after the courts 
have made a decision, and the courts 
will not make a decision until a case 
is brought before them. Accordingly, 
resort to the courts becomes a neces- 
sary part of the procedure in deter- 
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mining what can and what can not 
be enforced. 

It might be countered that this is 
a non sequitur, since the law per se 
must precede the court decision and 
some indication of resistance of public 
opinion may therefore be obtained 
without resort to the courts, by de- 
termining the extent to which the law 
per se is circumvented. However, such 
a counter-argument ignores two very 
important considerations: (1) In 
many instances a law is not clear 
until the courts have interpreted it— 
thus, until a decision is rendered, we 
do not know whether the law is being 
circumvented or not. For example, a 
law was enacted providing for one 
“country life’ school in each county. 
The law was applied only to white 
children by the local officials. Was 
this a circumvention of the law? This 
could only be determined by the 
courts—which held that the law 
meant the provision of two schools, 
one for whites and one for Negroes, 
since schools were separate for the 
two races. And, what is more sig- 
nificant, it is reported that no attempt 
was made to circumvent this de- 
cision—a fact which could not have 
been ascertained before the court de- 
cision was made. (2) Again, reactions 
to the law per se, without resort to 
the courts, do not provide the in- 
dispensable barometer of public opin- 
ion necessary to determine the 
changes that have taken place in the 
“social weather” since the original 
enactment of the law. Many laws 
enacted 20 or 30 years ago which 
openly discriminated against the Ne- 
gro, and which were probably sup- 
ported by public opinion at the time 
of passage, have persisted as a matter 








of course because the courts—the 
main device for determining whether 
public opinion still supported them— 
have not been employed. These con- 
siderations and others indicate that 
no valid indication of resistance of 
public opinion can be obtained merely 
by attempting to ascertain the extent 
to which laws per se are circum- 
vented. Nor, it should be added, can 
we rely upon the extent to which 
court decisions already rendered have 
been circumvented, for a barometer- 
reading of “storm” some few years 
ago gives no valid indication of the 
“social weather” of today, or of next 
week, or of next year. 

Consequences of Court Action.—In 
the third place, the opponents of 
court action would doubtless grant 
that continuous resort to the courts 
is a necessary gauge of changing “‘so- 
cial weather.” But they probably 
would contend, as many do, that this 
advantage is gained at the expense of 
making the Negro’s case worse, by 
provoking reprisals of one sort or 
another, by disrupting race relations, 
et cetera, et cetera. Diligent search 
has revealed neither scientifically- 
collected facts, nor reliable empirical 
data, nor even valid logical deduc- 
tions which indicate that this con- 
tention is based upon anything more 
valid than an unreasonable fear of an 
ignorant and apparently impotent 
minority in the face of a seemingly 
ruthless and powerful majority. 
Neither history nor logic confirms 
these dire predictions. 

First, since 1865, Negroes have 
brought before the higher state and 
federal courts some 113 cases dealing 
with the separate school alone, not 
to say anything of the numerous ad- 
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ditional cases instituted on other 
issues. Most of these cases have been 
decided since Reconstruction, and 
many of them in favor of the Negro. 
Some of them have been brought 
before the courts of even Georgia and 
Mississippi. Certainly, in the school 
cases, aside from some temporary and 
infrequent ill feeling, no untoward 
consequences have resulted, and Ne- 
groes have had the advantage of a 
number of favorable decisions, in ad- 
dition. But, even if there had been 
considerable disruption of race rela- 
tions, it would have probably been 
for the best anyway. For if race rela- 
tions are built upon such an insecure 
and shaky foundation that a legiti- 
mate and peaceful attempt to obtain 
justice by a disadvantaged minority 
would disrupt them, it is clear that 
the basis of adjustment was wrong 
in the first place. Moreover, the as- 
sumption that Negroes should eschew 
any and all tactics that would chal- 
lenge in any effective manner the un- 
just customs and practices of various 
local communities for fear of pre- 
cipitating a ‘conflict situation’ seems 
to ignore the basic principle that pub- 
lic opinion never results in any other 
way. For, as Park points out, where 
there is no conflict there can be no 
public opinion. 

Second, it may or may not be sig- 
nificant that in those states where 
Negroes have brought the most court 
cases, they also have the best schools. 
Whether Negroes in these states have 
the best schools because they have 
brought the most court cases, or 
whether they have brought the most 
court cases because they have the 
best schools is, of course, debatable. 
Yet, I can think of few other histori- 
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cal reasons why North Carolina 
should have better Negro schools than 
does Virginia, Maryland, or Tennes- 
see, except that North Carolina Ne- 
groes have brought more than ten 
times as many court cases relating to 
their schools as Negroes in any one 
of these other states. However, it is 
important to note that whether the 
more frequent court action in North 
Carolina is mainly responsible for the 
better schools for Negroes in that 
state or not, it certainly has not 
militated against their development. 

Third, the opponents of court action 
are forever insisting that Negroes can 
and probably will win many cases in 
court, but will have them nullified in 
practice by refusal of defendants to 
act in accord with the courts’ de- 
cisions; or have them circumvented 
by the invention of new and more 
subtle legal means of securing the 
same ends. They recall with consider- 
able satisfaction the alleged retort of 
President Andrew Jackson anent the 
case of The Cherokee Nation v. The 
State of Georgia. Chief Justice Mar- 
shall did not attempt to enforce his 
decision, and the Cherokee Nation 
won in the U.S. Supreme Court and 
apparently lost in the State of Georgia. 
(I say apparently because Georgia 
capitulated a few years later.) Thus, 
there is always the possibility that 
court action might result in such a 
stalemate, but the probability of such 
an occurrence is very, very remote. 
The history of litigation in this coun- 
try reveals only rare instances where 
the decisions of our higher courts are 
flouted to the extent of a direct re- 
fusal to act in accord with them. To 
be sure, there have been many at- 
tempts to circumvent court decisions 
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by devising more subtle legal means 
of attaining the same ends secured by 
the procedure outlawed by the courts. 
And the answer is briefly this: Cir- 
cumvention is not a universal prac- 
tice; and, even where it is attempted, 
it is not always successful; and, even 
where it is successful, the very 
subtlety necessitated by circumven- 
tion, either makes administration of 
the practice so difficult as to defeat 
itself in the long run, or furnishes 
another opening for attack. 

It is also argued that we run a great 
risk in unfavorable court decisions. 
But it should be pointed out that even 
unfavorable decisions are more ad- 
vantageous than disadvantageous. In 
the City of Baltimore, Negro high- 
school teachers were being paid con- 
siderably less than white high-school 
teachers, with similar training and 
experience and doing similar types of 
work. After much importuning with- 
out success, they took the matter to 
court. The lower court ruled against 
them. They filed an appeal to the 
higher court. But before the case 
reached the higher court, the local 
authorities saw the ‘‘reasonableness”’ 
of their case and provided equal sal- 
aries. Likewise, the more recent abor- 
tive case of Hocutt v. The University 
of North Carolina illustrates again 
that unfavorable decisions are more 
advantageous than disadvantageous. 
Despite the dire consequences that 
were predicted would ensue as a re- 
sult of this case, a bill was introduced 
in the state legislature of North Caro- 
lina providing some measure of relief 
from the oppression cited in this case. 
The bill was even passed by one 
branch; but unfortunately killed by 
the other. Such action was a forward 





step even for North Carolina. More- 
over, the appointment of ‘The Gov- 
ernor’s Commission for the Study of 
Problems in the Education of Ne- 
groes in North Carolina” was made in 
June, 1934, shortly after the Hocutt 
case was adjudicated. The close prox- 
imity of the Hocutt case and this 
appointment suggests something of 
partial cause and effect, if not actual 
cause and effect. Numerous other in- 
stances could be cited to illustrate the 
point that Negroes have everything 
to gain and very little if anything to 
lose by resorting to the courts, not 
only where favorable decisions are 
given but even where unfavorable de- 
cisions are rendered; but these are 
sufficient for the purposes of this dis- 
cussion. 


Summary: The Separate School 


I have tried to point out (1) that 
Negroes should be satisfied with 
nothing less than substantially equal 
facilities, in every respect, in the 
legalized separate school; (2) that 
because the administration and con- 
trol of these schools are almost ex- 
clusively in the hands of the whites, 
and Negroes have little or no oppor- 
tunity to express their wishes through 
the normal channels of suffrage or 
direct representation, they must re- 
sort to the courts as the only reason- 
ably effective and legitimate alterna- 
tive; (3) that the advantages of court 
action outweigh the disadvantages, 
for continuous resort to court not 
only provides the only effective gauge 
of the changing “social weather’ but 
is an almost indispensable means of 
making and remaking public opinion, 
and the results of court action have 
practically never borne out the dire 
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predictions of the critics but rather 
have proved advantageous even when 
the decisions were later circum- 
vented, or even when the decisions 
were lost. 


SHALL SEPARATE SCHOOLS 
Br EXTENDED? 


The remainder of this discussion 
will be devoted to a consideration of 
the question: Should Negroes resort 
to the courts to prevent the extension 
of separate schools into those areas 
which either legally forbid them or 
give them no legal sanction? As 
pointed out earlier, the answer to this 
question depends primarily upon 
whether separate schools are proved 
to be more or less advantageous than 
mixed schools. If separate schools are 
proved to be more advantageous, 
naturally the courts should not be 
used to prevent their extension; if 
they are proved to be less advantage- 
ous, then the courts should be em- 
ployed to prevent their extension, 
and the same argument for the use 
of the courts, already presented, ap- 
plies with equal force here. 


The Argument for Separate Schools 


The exponents of the separate 
school contend that separate schools 
with equal facilities are more ad- 
vantageous than mixed schools with 
prejudice. This argument assumes 
that we will have separation with 
equal facilities, on the one hand, and 
that prejudice exists only in the mixed 
school, on the other. The writer does 
not believe that either one of these 
assumptions is borne out by fact. 
And, even if they were, he does not 
see that it follows that the separate 
school is the remedy. 
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The specific argument for the sep- 
arate school seems to be three-fold: 
First, it is alleged that Negro children 
are discriminated against and socially 
ostracized in mixed schools by their 
white schoolmates, with the aid and 
encouragement of white teachers; 
second, that in the mixed-school sys- 
tems Negro teachers, who are assumed 
to be more sympathetic toward Negro 
pupils, are discriminated against in 
the matter of employment; and third, 
that Negro pupils, because of the 
hostile atmosphere of the mixed 
school, make greater scholastic 
achievement and develop more whole- 
some personalities in the separate 
school than in the mixed. 

Discriminaiion Against Negro Pu- 
pils.—The allegation that Negro chil- 
dren are discriminated against in the 
mixed school is substantially correct, 
—some Negro children are discrimi- 
nated against in mixed schools. But, 
the conclusion that such a fact justi- 
fies the separate school, even with 
equal facilities, it seems to me, is 
fallacious. Such a conclusion compels 
the acceptance of certain assumptions 
which, if they are not obviously in- 
valid, are repugnant to common 
sense, and certainly have little, if any, 
justification in fact. It is obviously 
illogical to assume that, because some, 
or even a large number of, Negro pu- 
pils are discriminated against, all Ne- 
gro pupils should be assembled and 
taught in separate schools. If this 
logic is followed, then all the Jews 
and Gentiles, Greeks and barbarians, 
blondes and brunettes, the ugly and 
the beautiful, should have separate 
schools established for them, because 
some of their group are discriminated 
against. Moreover, it should not be 
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overlooked that even where Negroes 
have separate schools, some Negro 
parents validly contend that their 
children are discriminated against, 
because they are light or dark, rich 
or poor, ad nauseum. It does not 
follow, it seems to me, that the rem- 
edy for discrimination in a mixed 
school is a separate school with dis- 
crimination, except it can be shown 
that Negroes suffer a type of dis- 
crimination different in kind from 
that suffered by other groups in our 
mixed schools, and except it can be 
shown that the separate school elimi- 
nates the peculiar kind of discrimina- 
tion alleged to be suffered. It is prob- 
ably unnecessary to emphasize that 
neither facts nor logic appear to sup- 
port either of these generalizations. 

The exponents of the separate 
school would probably grant the fact 
that the discrimination suffered by 
Negro pupils in a mixed school is not 
different in kind from that suffered 
by other groups, but they would prob- 
ably contend that the discrimination 
is different in degree, and that this 
fact is just as important as if there 
were actually difference in kind. 
I take it that they mean by a differ- 
ence in degree, either that more Ne- 
groes are subject to discrimination 
than is true of other groups, or that 
Negroes suffer discrimination more 
often than other groups, or both. 
Even if one granted this assumption, 
would it follow that the separate 
school is the remedy? I fail to see that 
the mere fact that a separate school 
may minimize the degree of dis- 
crimination suffered by some Negroes 
in some mixed schools means or proves 
anything—except it can be demon- 
strated rather conclusively, on the 





one hand, that the scholastic achieve- 
ment of Negroes in the separate school 
is significantly better than that of 
Negroes in the mixed school, and, on 
the other hand, that the personalities 
of Negroes in the separate school de- 
velop more wholesomely than those 
of Negroes in the mixed school. As we 
shall point out presently, neither one 
of these propositions has been demon- 
strated. 

Fewer Negro Teachers in Mixed 
School.—The second allegation of the 
exponents of the separate school that 
“in mixed-school systems, Negro 
teachers, who are assumed to be more 
sympathetic toward Negro pupils, are 
discriminated against in the matter of 
employment”’ is like all other general- 
izations of this sort—true in part, 
questionable if not false in part, and 
does not necessarily prove the prop- 
osition for which it is offered as evi- 
dence. The assertion, that Negro 
teachers are more sympathetic toward 
Negro pupils than white teachers, ap- 
pears to be one of the ‘“‘questionable- 
if-not-false’’ aspects of this general- 
ization. It is significant to note that 
this claim is made for every occupa- 
tion involving any considerable 
amount of competition from the 
whites, particularly the professions— 
such as medicine, law, social work, 
and the like. It should be recognized, 
too, that this is one of those questions 
about which much could be said on 
both sides, because we do not have 
the facts to decide the point one way 
or the other. The only frank answer 
is, we do not know. However, we do 
know that it is so often true, both in 
the case of the white and Negro 
teacher, that teaching, as well as the 
other professions, is so frequently 
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looked upon as a job rather than as 
an opportunity to render service that 
this high-sounding claim appears to 
be little more than a naive rationaliza- 
tion of a selfish desire for increased 
and more assured opportunities for 
employment. 

On the other hand, it is true that, 
in some instances in the mixed-school 
system, Negro teachers find it more 
difficult to get appointed—sometimes 
the difficulty amounting to plain dis- 
crimination. To what extent this is 
true, no one knows; very probably 
not as much as it is frequently 
claimed. But does the fact that some 
Negroes find it more difficult to get 
appointed in a mixed-school situation 
justify the separate school? It should 
be pointed out, in the first place, that 
school systems are for the education 
of children; not employment bureaus. 
Moreover, the examples of New York 
City, Chicago, and other cities, where 
Negroes have insisted that they be 
employed as feachers rather than as 
Negro teachers, illustrate that if Ne- 
groes only make up their minds and 
fight a little, such discriminations 
may be reduced to a tolerable mini- 
mum, if not actually overcome. Ac- 
cordingly, the answer to the question 
of discrimination against Negro teach- 
ers need not and should not be a 
separate school, where Negroes would 
have a monopoly, but rather should 
be a persistent and consistent fight 
to compete for teacherships on equal 
terms with the whites. 

I think that even the exponents of 
the separate school would have to 
concede that it would make little, if 
any, difference whether the separate 
school might minimize discrimination 
against Negro pupils or might employ 
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more Negro teachers, if they could not 
demonstrate rather conclusively the 
truth of their third allegation— 
namely, that the scholastic achieve- 
ment of Negro pupils is significantly 
better in the separate school, and that 
Negro pupils in the separate school 
develop more wholesome personalities 
than those in the mixed school. 

Scholastic Achievement of Pupils.— 
It has not been demonstrated con- 
clusively, or otherwise, that the scho- 
lastic achievement of Negro pupils is 
any better in the separate school than 
in the mixed school, or that Negro 
pupils in the separate school develop 
any more wholesome personalities 
than in the mixed school. Professor 
L. A. Pechstein,‘ Dean of the College 
of Education in the University of 
Cincinnati, in summarizing an in- 
vestigation made by one of his stu- 
dents in 1926, stated the following 
conclusion: ‘... greater inspiration, 
greater racial solidarity, superior so- 
cial activities, greater retention and 
greater educational achievement are 
possible for Negroes in separate pub- 
lie schools than in mixed schools.’ 
An examination of the study* upon 
which Professor Pechstein based his 
conclusion not only does not warrant 
such a conclusion (as will be indicated 
later), but, what is more significant, 
some of the facts collected later by 
two of Professor Pechstein’s students 
do not corroborate, if they do not 
actually refute, this conclusion. 

The first study attempted to test 


Professor Pechstein’s hypothesis that 


4L. A. Pechstein, ‘“‘The Problem of Negro Educa- 
tion in Northern and Border Cities,’’ Elementary School 
Journal, 30: 192-9, N 1929. 

5 Ibid., p. 198. 

6 Jennie D. Porter, ‘““The Problem of Negro Educa- 
tion in Northern and Border Cities."’ Unpublished Doc- 
tor’ Dissertation. Cincinnati: University of Cincin- 
nati, 1928. 
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‘ 


‘... greater educational achievement 
[is] possible for Negroes in separate 
public schoo)s than in mixed schools.” 
Dr. Mary R. Crowley, one of Pro- 
fessor Pechstein’s students, made a 
study’ in the Cincinnati public school 
system, where we have both segre- 
gated and mixed schools and where 
Negroes may choose the type of school 
they wish to attend. Dr. Crowley se- 
lected 55 pupils who had attended 
separate schools all of their lives, and 
55 pupils who had attended mixed 
schools all of their lives. They 
“.. were equated in grade, age, 
mental age and intelligence quotient 
obtained in the Binet tests. ... After 
the groups were equated, the mean 
educational attainments of the segre- 
gated and the mixed school pupils, as 
shown by their scores in the total 
Stanford Achievement Tests, in a 
total composite of all tests, and in the 
individual tests, were compared.” 
She concluded, in part, as follows: 
“The segregated schools of Cincinnati 
are as effective, on the whole, as are 
the mixed schools, in their academic 
training of Negro children.’’® (It is 
significant to note from Dr. Crowley’s 
statement that she was “testing” the 
hypothesis that separate schools were 
just as good as mixed schools in edu- 
cating Negro children; not that the 
mixed school was just as good as the 
separate, or that the separate was 
better than the mixed.) Also, Dr. 
Crowley concludes: “If any true 
difference exists between the segre- 
gated school as compared with the 
mixed, it is with respect to functions 


7 Mary R. Crowley, “‘Cincinnati’s Experiment in 
Negro Education,’ JouRNAL oF NeGro Epucarion, 1: 
25-33, Ap 1932; also: ‘Comparison of the Academic 
Achievements of Cincinnati Negroes in Segregated and 
Mixed Schools.’’ Unpublished Doctor's Dissertation. 
Cincinnati: University of Cincinnati, 1931. 

§ Ibid., p. 32. 


or activities other than those of 
academic training.’”® 

It is unfortunate that Dr. Crowley’s 
experiment is marred by possible un- 
representative sampling. In selecting 
and equating her subjects on the basis 
of the Binet test, and then measuring 
them with the Stanford Achievement 
test, she was “loading her dice,” ex- 
cept she could also show that her 
samples were representative of the 
populations from which they were 
drawn. This she did not seem to do. 
But granting that her samples were 
representative, the important point 
is that her results do not show that 
“_. greater educational achievement 
lis) possible in separate public schools 
than in mixed schools. ’”’The writer is 
inclined to believe that if her experi- 
ment were repeated with a more re- 
fined technique, it would be found 
that greater achievement would be 
found in the mixed school. But I am 
content, at present, only to press the 
fact that it has not been proved that 
the scholastic achievement of Negroes 
in separate schools is any better than 
in the mixed school. 

Development of Pupil Personality.— 
In view of Dr. Crowley’s finding that, 
“Tf any true difference exists between 
the segregated school as compared 
with the mixed, it is with respect to 
functions or activities other than 
those of academic training,” Dr. Inez 
B. Prosser,!® another of Professor 
Pechstein’s students, attempted to 
ascertain whether there was a differ- 
ence “with respect to functions or 


® Tbid., p. 32. 

1° Inez B. Prosser, ‘‘Non-Academic Development of 
Negro Children in Mixed and Segregated Schools.” 
Unpublished Doctor's Dissertation. Cincinnati: Univer- 
sity of Cincinnati, 1933; see also: A review of this study 
by J. St. Clair Price, under the title of, ‘“The Problem of 
Voluntary Race-Segregation,’’ JourNAL OF NEGRO 
Epucation, 3: 269-73, Ap 1934. 
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activities other than those of aca- 
demic training.” She attempted to 
assemble the same pupils Dr. Crowley 
had used the year before, and was 
successful in securing 32 of the origi- 
nal pairs. To these she administered 
a number of standard tests: Burdick’s 
Apperception Test, Scales A & B; 
Attitudes SA Test, Form 1; Roger’s 
Test of Personality Adjustment; 
Sweet’s Personal Attitudes Test for 
Younger Boys; McNitt’s Psychologi- 
cal Interview, Form A; Woodworth- 
Cady Questionnaire; Lehman’s Play 
Quiz; Fryer’s Early-Interest Inven- 
tory, 1 & 11; Terman’s Vocational In- 
terest Blanks; and a Racial Attitudes’ 
Indicator, a test devised by the ex- 
perimenter. An analysis of Dr. Pros- 
ser’s results shows that, of the many 
items upon which these pupils were 
compared, there were only two in- 
stances in which the difference be- 
tween the two groups was statistically 
reliable—and, in these two instances, 
the reliability coefficients of the tests 
employed were so low (.27 in one in- 
stance) as to make it questionable, to 
say the least, even to consider them. 
And yet, Dr. Prosser concludes that: 
“The findings, on the whole, tend to 
show that the personality traits of 
Negro children are developing more 
favorably in the environment of the 
segregated school than in the environ- 
ment of the mixed school.” But she 
modifies this conclusion later: ‘‘While 
these results on many traits do not 
prove conclusively the superiority of 
either type of school they do point 
toward overlooked opportunities that 
the segregated school might utilize.” 
And she continues: “Pressure should 
not be brought to bear to prevent a 
child or his parents from selecting 


either type of school that he desires, 
but a wise (italics mine) adviser 
should tactfully point out reasons 
why certain schools should or should 
not be selected and what type of 
personality should select certain types 
of school.’’ The writer cannot under- 
stand why these last two statements 
are necessary, if the first is valid. 

The inconsistency of Dr. Prosser’s 
conclusions with each other, not to 
say anything about the first one being 
unwarranted by her facts, should be 
sufficient to indicate that she has not 
demonstrated that the separate school 
develops more wholesome personali- 
ties than the mixed school. But the 
writer cannot resist the temptation 
of pointing out the fact that, in view 
of the psychogenic hazards described 
by Dr. Long in Chapter V, very 
probably the only reason Dr. Prosser 
did not find the difference in favor of 
the mixed-school pupils is due to the 
fact that both the pupils in the sepa- 
rate and mixed schools lived in a simi- 
lar home environment, which is prob- 
ably more important in the develop- 
ment of personality anyway. However, 
the important fact is that it has not 
been demonstrated that the Negro 
pupils in the separate school develop 
any more wholesome personalities 
than Negro pupils in a mixed school. 

Retention of Pupils in School.— 
Finally, the hypothesis has been ad- 
vanced that Negro pupils suffer so 
tremendously under the burden of 
discrimination in mixed schools that 
as soon as they reach the compulsory- 
age limit they drop out of school, and, 
as a consequence, there is to be found 
a significant disparity in the per- 
sistence of Negroes in mixed schools 
as compared with separate schools. 
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This was one of the main theses of 
Dr. Jennie Porter’s study," men- 
tioned above. Dr. Porter found, as 
others have found, that: “A com- 
parison of mixed and separate schools 
in northern cities shows that there are 
more Negro graduates, more Negro 
principals, and more Negro teachers 
in schools separately organized than 
in mixed schools.” Thus, she con- 
cludes with Professor Pechstein that 

. there is greater retention... 
in a separate public school than in a 
mixed school.” 

The fallacy here I think is immedi- 
ately apparent—you can not make 
such comparisons on the basis of ab- 
solute numbers. But I wish to add 
that when comparable cities are se- 
lected and persistence is measured in 
relative instead of absolute numbers 
you get something more nearly ap- 
proximating the truth. Just to take 
one example, let us take Baltimore, 
which has separate schools, and Cleve- 
land, which has mixed schools, and 
compare them on the basis of the 
degree to which Negro pupils persist 
in school, as indicated by the relative 
proportion of Negro pupils of high 
school age (15-19) who are in high 
school, and as to the proportion of the 
pupils enrolled in high school who 
graduated in 1930-31. (These two 
cities are selected mainly because they 
are very similar in general character 
of population and because we are 
fairly confident of the accuracy of 
our facts in these two instances.) The 
comparison reveals that in Baltimore 
only 20 per cent of the Negro pupils of 
high-school age (15-19) are enrolled 
in high school; while in Cleveland 27 


u Jennie D. Porter, op. cit. 
2 Thid., p. 196 





per cent are enrolled in high school. 
In Baltimore, only 12 per cent of the 
Negro pupils enrolled in high school 
graduated in 1930-31; while in Cleve- 
land 15.5 per cent of the Negro pupils 
in high school graduated. Moreover, 
proportionately as many Negro pupils 
were enrolled in and graduated from 
high school in Cleveland as whites in 
either Cleveland or Baltimore; and 
significantly fewer Negro pupils pro- 
portionately were enrolled in and 
graduated from high school in Balti- 
more than either whites in Baltimore 
or Negroes or whites in Cleveland." 
Although these differences are statisti- 
cally significant, and it is obvious that 
Negro pupils in the separate schools 
of Baltimore do not show as great a 
degree of persistence as the Negro pu- 
pils in the mixed schools of Cleveland, 
yet it is not my intention to conclude 
that, therefore, the persistence of Ne- 
gro pupils in mixed-school systems is 
greater than it is in separate-school 
systems. But, I do wish to emphasize 
as strongly as I can that such facts as 
these (and we are in the process of 
collecting others) show definitely that 
it has not been proved conclusively, 
or otherwise, that the separate school 
has any demonstrated advantages 
over the mixed school, in the retention 
of Negro pupils. 

Enough has been said I think amply 
to justify the contention that it has 
not been demonstrated that the sep- 
arate school has any advantages over 
the mixed school, either in promoting 
scholastic achievement, or in develop- 


13 The facts employed in this comparison were ob- 
tained from the following sources: Relative to Balti- 
more,—One Hundred and Second Annual Report of the 
Board of School Commissioners, June ¢ 30, 1931; relative 
to Cleveland,—Alonzo G. Grace, ‘ ‘The Effect of Negro 
Migration on the Cleveland Public School System,” 
Unpublished Doctor's Dissertation. Cleveland: Western 
Reserve University, 1932. 
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ing wholesome personalities, or in 
holding pupils in school. The fact of 
the matter is, the inadequate data 
which have been collected would seem 
to indicate the reverse, if anything. 
But, even if it could be shown that 
the separate school possessed most or 
all of the advantages that its exponents 
claim, I think it still would be an open 
question whether its disadvantages do 
not outweigh its advantages. 


Argument Against Separate Schools 


In the first instance, I think most 
of us would agree that to segregate is 
to stigmatize, however much we may 
try to rationalize it. We segregate the 
criminal, the insane, pupils with low 
1.Q.’s, Negroes, and other undesir- 
ables. To argue that Negroes are no 
more stigmatized by the separate 
school than white people who are also 
segregated is, and should be recog- 
nized as, sheer sophistry. For we all 
know that segregation is practically 
always initiated by the whites, and 
initiated on the basis that Negroes 
are inferior and undesirable. Thus, 
when Negroes allow themselves to be 
cajoled into accepting the status de- 
fined by the separate school, they do 
something to their personalities which 
is infinitely worse than any of the dis- 
comforts some of them may experience 
in a mixed school. 

In the second instance, the separate 
school is generally uneconomical, and 
frequently financially burdensome. 
Except in very large cities where the 
Negro population is fairly dense, sep- 
arate schools mean costly duplication 
of facilities and an unreasonable in- 
crease in school expenditures. Con- 
sequently, where sufficient funds are 
not available to support decent 


schools for both whites and Negroes, 
and even in many cases where they 
are sufficient, it is the Negro school 
that suffers, and there is very little 
that is done about it. Those who argue 
that the separate school with equal 
facilities is superior to the mixed 
school with prejudice should know 
that the separate school, or separate 
anything, with equal facilities is a 
fiction. Separation in any form with 
equal facilities does not exist any- 
where—not even in Washington, D.C. 
where Negroes have more nearly sub- 
stantially equal facilities than in any 
other separate system. 

In the third instance, and finally, 
not only is the separate school un- 
economical and undemocratic but it 
results in the mis-education of both 
races. Separation of the two racial 
groups, at an early age, when they 
should be learning to know and re- 
spect each other, develops anti-racial 
and provincial attitudes in both, and 
necessitates, in adulthood, re-educa- 
tion against tremendous odds. The 
net results of such an educational 
policy are that the Negro develops 
an almost ineradicable inferiority 
complex and evolves a set of Jim 
Crow standards and values; the white 
child develops an unwarranted sense 
of superiority—if not an actual con- 
tempt for or indifference towards the 
Negro. And both races develop a mis- 
understanding of each other that ne- 
cessitates all of the expensive and in- 
effective race-relations machinery 
that we have in this country at the 
present time. 


GENERAL SUMMARY 


To summarize briefly—I have tried 
to indicate, first, that the problem 
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Negroes face in the separate school is 
two-fold: On the one hand, they are 
forced by law in many states to attend 
separate schools, which are character- 
ized by notorious and increasing dis- 
crimination in the provision of edu- 
cational facilities; and, on the other 
hand, they are being illegally segre- 
gated in other states, and cajoled into 
acquiescence on the unwarranted as- 
sumption that separate schools are 
more advantageous for them than 
mixed schools—thus, extending the 
practice of educational segregation. 

It has been urged, second, that Ne- 
groes should be satisfied with nothing 
less than substantially equal facilities, 
in every respect, in the legalized sep- 
arate school, and that resort to the 
courts is the only reasonable, legiti- 
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mate alternative to secure them. 
Moreover, it has been revealed that 
the dire predictions of the opponents 
of court action are not supported 
either by logic or facts; and that con- 
tinuous resort to the courts is not 
only a necessary barometer of chang- 
ing “social weather,” but also an 
almost indispensable means of mak- 
ing and changing public opinion. 

It has finally been urged, third, that 
Negroes should resort to the courts, if 
necessary, to prevent the extension of 
the separate school into areas where 
it does not now legally exist, for it 
has not been demonstrated to have 
any advantages over the mixed school, 
and, in addition, is characterized by 
certain well-known and ineradicable 
disadvantages. 
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CHAPTER XI 


Court Action by Negroes to Improve 
Their Schools a Doubtful Remedy 


W. T. B. WILLIAMS 


FAVORABLE ACTION BY THE 
HIGHER Courts 


As citizens of the United States and 
of the several states, Negroes have 
the right to resort to the courts to 
remedy injustices. The advisability 
of their taking legal action to improve 
their educational conditions, how- 
ever, rests upon a number of consider- 
ations. The law seems clear and favor- 
able, and the ruling of the higher 
courts, at least, has sustained the law 
in the cases involving Negroes’ rights 
in school matters. The law is summar- 
ized as follows: 


The right to segregate the races for pur- 
poses of education does not mean that 
either may be denied the privileges of 
attending public schools. When a uniform 
system of public schools has been adopted 
under the authority of the state, any denial 
of the enjoyment of its privileges on 
account of race is forbidden by the equal 
protection clause of the Fourteenth Amend- 
ment, and there is no question that a legis- 
lature cannot exclude colored children, 
merely because they are colored, from the 
benefits of a system of education provided 
for the youth of the state, nor can a school 
board discriminate against them in exer- 
cising discretion vested in them over school 
matters. 

Separate schools provided for the educa- 
tion of colored children must be equal in 
equipment and efficiency to the schools 
provided for white children. The school 
term must be of approximately the same 
length in the white and colored schools.! 


1906 oom Reprint from Ruling Case Law, Vol. 24, 


The recent development in the vari- 

ous states of forming consolidated 
school districts has produced some 
important cases bearing upon the 
question under discussion. In a case 
decided by the Supreme Court of 
Kentucky in 1931? an action was 
brought to restrain the board of edu- 
cation of Knox County from support- 
ing a Negro consolidated school, and 
from providing transportation for the 
Negro children out of the general tax 
funds. The court held: 
That under the act of 1921 every county 
in the state constitutes one school district. 
This includes both colored and white 
pupils, and the duty devolves upon the 
county board of education to maintain 
schools for colored pupils, whether such 
pupils reside in or outside of graded school 
districts maintained for white pupils, out 
of the school funds of the county irrespec- 
tive of whether such funds came from 
taxation upon white or colored property, 
just as it is its duty to maintain white 
schools. 


Upon the question of transporting 
Negro children to school the Ken- 
tucky Supreme Court said in the same 
case that the creation of consolidated 
school districts would be abuse of dis- 
cretion, where places of abode of any 
large number of pupils would not be 
within reasonable walking distance, 
unless transportation was provided. 

In another case decided by the Su- 


2 Knox County Board of Education v. Fultz 43 S.W: 
(2nd) 707 (1932). 
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preme Court of Kentucky in 19318 
there had been a special election on 
this question: ‘‘Are you in favor of an 
additional ad valorem tax of twenty- 
five cents on each $100 worth of prop- 
erty for the maintenance of a con- 
solidated school district?” 

The proposition carried because the 
Negro voters favored it, and would 
have lost without their vote. A white 
citizen brought an action to restrain 
the board of education from acting on 
the vote, on the ground that the vote 
was illegal because Negroes had voted. 
The court held that provisions for 
free public schools for white and 
colored children of school age must 
be made in common school districts 
without discrimination and that all 
legal voters in a common school dis- 
trict have the same right regardless 
of color to vote on any proposition 
concerning schools. 

The courts decided in favor of Ne- 
groes in the above-mentioned cases 
although the suits were brought by 
white men. Negroes themselves, how- 
ever, have exercised the right of resort 
to the courts in school affairs, as the 
following, among other instances, 
show. In Ohio, for example, “far 
sighted black people through legal 
procedure, blocked the attempt to 
establish separate schools in Spring- 
field and other communities.’* And, 
I am reliably informed that the Ne- 
groes of Muskogee County and of 
McIntosh County in Oklahoma se- 
cured through the courts the maxi- 
mum levy for the support of their 
schools. 

And, as recently as 1933 Negroes 
brought suit in North Carolina to 


3? County Board of Education of Meade County v. 
Bunger 41 8.W. (2nd) 93 (1931). 
4 School and Society, 23: 455, Ap 17, 1926. 
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test the constitutionality of the prac- 
tice of excluding Negroes from the 
professional schools of the University 
of North Carolina. The petition for a 
writ of mandamus was denied, it ap- 
pears, on the technical ground that 
the mandamus was not the proper 
remedy. However, a bill was later 
introduced in the North Carolina 
legislature and passed the lower 
house providing for the payment by 
the state of the expenses of Negro 
students at professional colleges 
“where they may be lawfully ad- 
mitted.” The measure was defeated 
in the senate.5 

There are probably a few of the 
more advanced, favored localities in 
the South where resort to the courts 
in behalf of their schools may be 
brought by Negroes with success. 

Doubtless, it was from one of these 
liberal communities that a Southern 
white educator wrote me as follows: 
There is no reason why any group of citi- 
zens should be denied the means of equity 
and of justice regularly provided in our 
social and civic organization. Whenever 
and wherever, in the judgment of those 
responsible for the program of education, 
the best interest of the colored people re- 
quire that the courts come to their relief, 
they should with readiness and confidence 
address themselves to the state as it handles 
questions of complaint through its courts. 
The time is long past when a suit in court 
carried with it any necessary implication 
of ill-will or antagonism to the established 
system. 


In communities characterized by this 
fine spirit, Negroes would do well to 
resort to the courts to remedy such 
injustices as obtain for one reason or 
another in the matter of their schools. 


They ought also to take the legal 


Paani Twenty-fourth Annual Report. 1933 
p. 18. 
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action against really indefensible dis- 
crimination, such as is suggested in 
the North Carolina case above, by 
which Negroes are denied all oppor- 
tunities for professional education 
supported for others at public ex- 
pense. Such action would, of course, 
be against the state at large and could 
doubtless be so conducted as not to 
arouse local antagonism. And surely 
there must be some communities 
where a great many of the white 
people are ignorant of the injustices 
practiced upon Negroes in school 
affairs. In such places it ought to be 
possible for Negroes to secure justice 
through the courts without any un- 
fortunate reactions. 


Too Frew Lisperat COMMUNITIES 
TO WARRANT GENERAL CouRT 
ACTION 


But these places are too few to 
warrant any general legal procedure 
by Negroes in behalf of their schools. 
A favorable outcome in a few places 
would probably be more than offset 
by disastrous results of one kind or 
another in many places, as is amply 
set forth below. Further, no two 
Southern states maintain the same 
attitude toward Negro affairs; indeed 
scarcely any two sections of any one 
state handle Negro matters in the 
same way. In one case, Negroes may 
be given fairly good schools, for in- 
stance, and in another, no schools 
worthy of the name. A Southern 
school official once told me that his 
community merely did enough for 
Negro schools ‘‘to throw dust in the 
eyes of the public.” An able and 
rather favorable school official in one 
of the wealthier Southern states 
writes me: ‘‘My opinion is that it 
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would be a serious mistake for any 
Negro or group of Negroes in any 
section of the state of ————— to 
appeal to the courts in an effort to ob- 
tain such appropriations from budget- 
making authorities as would enable 
Negroes to have absolutely equal op- 
portunities in education or anything 
else.” This blunt opinion is fairly 
characteristic, apparently, of the opin- 
ion held by the masses of Southern 
white people, in so far as they have 
given any positive thought to Negro 
education. 

The courts are composed largely of 
the same sorts of people as elect them 
and they share the popular feelings 
toward Negroes. What results for 
their schools Negroes would obtain 
through legal procedure in such courts 
may readily be conjectured from com- 
mon experience and from the opinions 
of men in close touch with conditions 
in the South. Relative to the question 
under discussion a _ well-informed 
Southern white man writes me: ‘The 
way our courts are now manned and 
the way the decisions are carried out, 
in some instances, would not help the 
cause.” A sympathetic white school- 
man of the upper South says: “The 
Negro may have recourse to the 
courts to secure his rights but in 
many cases, I fear, even a favorable 
verdict would be barren because of 
the many ways that can be found to 
circumvent the law.” A school official 
from the lower South adds, “If court 
action were taken, and if the court 
should decide a case in favor of larger 
appropriations, there are so many 
other things which could happen to 
upset any benefit that might accrue 
from such decisions that a victory 
would in the end mean defeat.” And 
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I think I ought to add another of 
these characteristic replies since it 
comes from an effective friend of Ne- 
groes in one of the more progressive 
Southern states: “Other effects of 
such action, it seems to me, would be 
to alienate in many instances the best 
support which Negroes in the South 
have among white people.... Be- 
sides this, there are so many ways in 
which contrary-minded school and 
other officials might retaliate.” And 
he cited a case of just such unfavor- 
able action from a county super- 
intendent of schools on account of a 
court action brought by a Negro. 


PoLiTicAL FEAR OF SCHOOL OFFICIALS 


Southern school officials’ hold upon 
office becomes tenuous where the Ne- 
gro is involved. Few of them are will- 
ing to risk losing their jobs on account 
of attention to Negro schools. Certain 
ones have lost their positions for this 
reason. And it is not at all uncommon 
for a candidate for the office of super- 
intendent of schools to run upon a 
platform pledging him to do less for 
the Negro schools than the incumbent 
in office had done, however little that 
may have been. So, it frequently 
happens that liberally trained super- 
intendents, professionally interested, 
if not otherwise, in their Negro 
schools, are forced, for political rea- 
sons at least, to avoid even the sus- 
picion of doing anything favorable 
to Negroes. I have recently been in 
a county in a Southern state where 
the school officials were afraid to give 
or sell a discarded school bus to a 
Negro principal to bring his distant 
pupils to school at his expense, lest 
the officials be charged by the white 
public with transporting Negro chil- 
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dren to school. Under existing con- 
ditions, school authorities very gen- 
erally would, I believe, regard court 
action in favor of improved facilities 
in Negro schools as an attack upon 
them, since they would become the 
defendants in the suits. Naturally in 
their defense they would call to their 
assistance the strong, dominant, re- 
actionary elements of their com- 
munities and fire their antagonisms 
toward Negroes. 


HeEwtpruyt Pustic Opinion More 
EFFECTIVE THAN Court ACTION 


Accordingly, general resort to the 
courts now might tend to set back the 
natural, healthy movements already 
under way for improving the Ne- 
groes’ educational conditions. These 
movements spring from enlightened 
public sentiment regarding Negroes, 
without which I doubt that any 
real, permanent progress can be 
made. A capable, keen-minded young 
white man engaged in Negro educa- 
tion is doubtless right in his analysis 
when he says: “If I have analyzed 
correctly the elements in the field in 
which I work, progress in the field is 
possible through the moulding of sen- 
timent and public opinion more than 
through the drive of law.” I should 
add, too, the well-considered opinion 
of a similar worker in Negro educa- 
tion in another state: “It has always 
been my belief that the development 
of the Negro school system to be per- 
manent and lasting should grow 
slowly and should be made on firm 
foundation backed by public senti- 
ment on the part of both races. It has 
been a part of my business to work 
on public sentiment, especially school 
officials and leading white citizens, in 
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favor of larger appropriations and 
better school facilities for the Negro 
children of the state, and... pros- 
pects are bright for a decided advance 
step.” Data indicating forward con- 
structive action in Negro education 
in this state have come to me recently 
from the best informed Negro in 
school affairs in this commonwealth. 
And he says besides, “I am quite 
sure that there is not any court pro- 
cedure in my state that could give 
results now any faster than what we 
are getting.”” And colored men who 
have been most successful in securing 
public funds for Negro education in 
practically all the Southern states 
write me in the same vein. Slow, fun- 
damental progress in Negro education 
due to widening enlightened public 
sentiment is making way over the 
South. 

Only through the awakening and 
cultivation of favorable public senti- 
ment was the South enabled in the 
early years of this century to arouse 
the white people to their need of 
better schools. Philanthropy supplied 
the means for placing in every South- 
ern state university professors of sec- 
ondary education, whose business it 
was to lead local schoolboards and the 
people generally to place a high 
school, for instance, within reach of 
every white child. To this end, a gen- 
eral educational campaign was con- 
ducted for a number of years through- 
out the South. The result is the pres- 
ent educational situation for whites. 
This development of public sentiment 
seems to be the only way to secure 
genuine progress in education in the 
South, or elsewhere for that matter. 
From this general awakening in the 
matter of education, Negro education 
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benefits somewhat, as the leaders of 
the movement at least doubtless ex- 
pected, though but little could wisely 
be said about the Negro at the outset. 
But steady improvement has been 
made in Negro education, and in cer- 
tain phases of it, as I shall show be- 
low, the movement has been rapid. 
To interrupt this progress, as, in my 
opinion, general court action by Ne- 
groes in behalf of their schools at this 
time would do, would seem to me at 
least unfortunate. 

I am by no means ignorant of the 
injustices suffered by Negroes in the 
matter of their schools. I know that 
Negroes in many, many localities not 
only receive no part of the local tax 
money for schools but do not even 
get all that the state appropriates 
specifically for Negro schools. No 
secret is made of these discrimina- 
tions. Figures indicating the differ- 
ence between the amounts received 
for Negro education and the amounts 
spent, county by county, have been 
published in certain of the Southern 
states. In 51 of the 66 counties in one 
state, for instance, the difference in a 
single year between the amount re- 
ceived for Negro education and the 
amount spent in a single county 
ranged all the way from a few hun- 
dred dollars to nearly forty thousand 
dollars. Communities that have grown 
accustomed to such procedure are not 
likely to be greatly changed in their 
actions by a court decision, especially 
when it is so easy, in the case of Ne- 
groes, to avoid carrying out the 
court’s decree. They can easily say 
with President Jackson, as in the case 
of a decision by Chief Justice Mar- 
shall which the President did not like, 
‘Marshall has made his decision, now 
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let him enforce it.” The time simply 
does not seem to me ripe for general 
court action. 


Wett-TrRIED MEANS OF WINNING 
PusBtic SENTIMENT FOR NEGRO 


ScHOOLS 


However, whatever is_ possible 
should be done to remedy the present 
situation. I seriously doubt that resort 
to the courts would help appreciably. 
Fortunately, there are already in use 
other well-tried means of winning 
favorable public sentiment and of en- 
listing the cooperation of increasing 
numbers of fine white and black 
people in carrying forward the move- 
ment. Outstanding examples of such 
activities are the work of the Inter- 
racial Commission that brings to- 
gether Southern white and black 
people in helpful association and 
understanding; the increasing study 
of the Negro in the white colleges and 
the occasional meetings, religious and 
otherwise, between colored and white 
college students of the South; the 
growing cooperation of white and 
Negro scholars in social and economic 
studies; and the exceptionally wisely 
directed, cooperative work of philan- 
thropic agencies. 

Doubtless, the most effective and 
far-reaching piece of work of this kind 
has been carried on during the last 
twenty-five years by Dr. James H. 
Dillard as president of the Jeanes and 
Slater Funds. He has been remark- 
ably successful in winning the active 
cooperation of the most worthwhile 
people wherever he has gone. He al- 
lied the college forces of the South 
with his movement for fairness and 
justice and kindly consideration for 
the Negro. Under his direction three 
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hundred and more Negro Jeanes 
teachers here worked acceptably at 
improving Negro schools in every 
section of the South and secured the 
helpful attention of white people gen- 
erally and enlisted the construc- 
tive cooperation of school officials. 
Through these Jeanes teachers to a 
greater extent than through any other 
means the Rosenwald Fund has been 
enabled to build 5,000 up-to-date 
schoolhouses for Negro children in the 
South at a cost of $25,000,000 of 
which $15,000,000 came from public 
funds, $1,000,000 from the local white 
friends of Negroes, while $4,500,000 
came from Negroes themselves, and 
$4,000,000 from the Rosenwald Fund. 

In this connection the state agents 
for Negro schools should be men- 
tioned as a most effective educative 
agency in promoting Negro education. 
These wise, interested, capable young 
Southern white men, appointed to ad- 
vance the cause of Negro education, 
have gone wholeheartedly into their 
work and won increasingly the sup- 
port of school officials and secured the 
financial cooperation of an indifferent 
public to a greater extent than any 
other force doubtless could have done. 
These well-trained educators saw at 
once that progress in Negro education 
was possible only through increased 
and improved facilities for training 
Negro teachers. These they were pe- 
culiarly fitted to induce Southern 
school officials to provide. This move- 
ment resulted in a remarkable in- 
crease in the number of public high 
schools for Negro youth and such an 
outstanding improvement in the state 
supported Negro colleges as_ the 
South had never before contemplated. 
The rather phenomenal increase in 
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the number of Negro high schools in 
the South in recent years shows ad- 
mirably the extent to which favor- 
able public sentiment for Negro edu- 
cation has quietly been developed. 
Of progress in this field the following 
statement is significant: 


In the fall of 1911 the John F. Slater Fund, 
through its president, Dr. James Hardy 
Dillard, offered to four counties in the 
South aid for one school in each county 


with a view to the ultimate development 
in each of those counties of at least one 


secondary school for Negroes supported by 
public funds. At that time, according to 
the best available information, there were 
in all the South, both rural and urban, 
not as many as fifty public schools for 
Negroes offering any secondary work. 


In 1932-33, there were 2,022 public 
schools offering secondary education 
for Negroes in the South. Of these 
392 rural schools, and 419 urban 
schools offered four years’ work.’ 
Particularly significant is the spread 
of a secondary education for Negroes 
in the less progressive, rural sections 
of the South where the masses of Ne- 
groes live. When Dr. Dillard started 
the movement for rural secondary 
schools for Negroes in four County 
Training Schools in 1911-12, public 
funds contributed $3,344 to meet 
$2,000 from the John F. Slater Fund. 
Twenty years later, 1931-32, public 
funds were appropriating to about 
three hundred of these County Train- 
ing Schools $1,682,767 as against 
$78,441.80 from the John F. Slater 
Fund. In 1928-29, after 18 years, 
when the Slater appropriation reached 


§ The Trustees of the John F. Slater Fund, ‘‘Fore- 
word, Public Secondary Schools for Negroes in the 
Southern States of the United States.” Occasional 
Papers, No. 29, Washington: Slater Fund 1935. 

7 Ibid., p. 71. 


441 


its highest point, it was giving to this 
group of public schools $118,479.95 
and the public funds were giving 
$1,464,368. The Slater Fund had 
multiplied its original annual appro- 
priation a little more than 59 times; 
in the same time the public funds had 
multiplied theirs nearly 435 times. 
And, by the end of the twenty-year 
period the public sentiment was 
such that the public funds were con- 
tributing 503 times their original 
appropriation to this group of 
schools.’ [ have not the exact figures, 
as in this case, for the advancement 
of other types of Negro public high 
schools, but they would compare 
favorably at least with the increases 
just cited. And, there is not a single 
one of the 17 states supported Negro 
Colleges whose plant has not in this 
same period been improved in value 
from $100,000 to $250,000 or more. 

These improvements supported by 
growing favorable public sentiment 
seem to me clearly representative of 
the general movement for better edu- 
cational facilities for Negroes all over 
the South. The movement, I readily 
admit, has not produced anything 
like the amount of money needed to 
make Negro schools generally fairly 
effective, to say nothing of putting 
them on equality with the white 
schools of the South. But if the move- 
ment is allowed to develop gradually 
and naturally, as it apparently bids 
fair to do, more good will come to 
Negro schools, it appears to me, than 
from any general attempts by Ne- 
groes to hasten progress by legal 
action. 


8 The John F. Slater Fund, Proceedings and Reports, 
1934. Frontispiece. 





A Critique: The 


INTRODUCTION 


This summary attempts to do two 
things: (1) to restate the contents of 
the Yearbook, chapter by chapter, in 
sufficient detail to enable the hurried 
reader to get a general idea of the 
content of the book; and (2) to make 
a somewhat critical evaluation of the 
Yearbook as a whole. 


GENERAL SUMMARY 


Plan of Organization 


The Yearbook is divided into five 
parts. In Part I an attempt is made to 
define the problem of the Negro sep- 
arate school more comprehensively 
than it has been defined heretofore. 
The purpose of Part II is twofold: 
(1) to describe the status of the sepa- 
rate school as defined by legislation 
and court decisions; (2) to point out 
the types of cases which have resulted 
in decisions favorable to the separate 
school and to indicate the types of 
cases which in the future may reason- 
ably be expected to result in favorable 
decisions. Part III is a symposium on 
the issue: Should the Negro resort to 
the courts as a means of remedying the 
abuses of the separate school? Part IV 
consists of a critical summary. Part V 
is a selected, annotated bibliography of 
cases relating to the separate school 
and to other issues in which Negroes 
have been interested. 
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CHAPTER XII 


Courts and the 


Negro Separate School 


NEWTON EDWARDS 


The Status of the Negro in the American 
Social Order 


Frazier, in Chapter I, traces the 
development of the status of Negroes 
in American society. He differs sharply 
with those sociologists who draw a 
distinction between the forces which 
determine the social status and the 
economic status of an individual or 
group. In fact, the major thesis of this 
chapter is that the status of the Negro 
in the American social order has been, 
is, and will be determined, in the 
main by his position in the economic 
structure. 

Before 1860, the status of the Negro 
was determined by the conditions of 
tobacco and cotton culture. During 
the period of reconstruction, repre- 
sentatives of Northern industry and 
finance were primarily interested in 
the Negro because they could use him 
to make secure their victory over the 
agrarian interests of the South. They 
extended to the Negro equal political 
and civil status in order to win his 
support for the Republican party 
which represented the interests of the 
expanding capitalism of the North. 
As soon, however, as the planter class 
was completely broken and power had 
passed unmistakably into the hands 
of the capitalistic class, the North 
abandoned the Negro and permitted 
the South once more to determine his 
status. 
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During the two decades following 
the withdrawal of federal troops in 
1877, the South worked out a social 
pattern to which the Negro was forced 
to conform by law and custom. Legis- 
lation requiring separation of the two 
races in a number of social relations 
was designed to fix the status of the 
Negro in the social order. Such legis- 
lation was not motivated by a desire 
to prevent an intimacy which was 
physically repulsive; it was designed 
“to keep the Negro in his place.” 
Legislation was not necessary to en- 
able the whites to keep the Negro in 
poverty and to exploit him to their 
own economic advantage. Other 
means were at hand to accomplish 
these ends. Thus in the social pattern 
prescribed for him by law and custom, 
the Negro was neither a slave nor a 
free citizen. 

The pattern of race relations which 
was defined in the late 90’s has con- 
tinued to the present without any 
fundamental changes, although there 
are signs that the status of the Negro 
is losing its purely racial character 
and is being tied into the struggle of 
both white and black laborers against 
white landlords and capitalists. There 
is noticeable, too, a growing bi-racial- 
ism in the South; that is to say, the 
distinction between the races may be 
indicated by a vertical rather than a 
horizontal line. Many Southern lib- 
erals favor this bi-racial conception 
of race relationships, but Frazier feels 
that its significance is much over- 
rated. People who compose interracial 
committees either lack the power or 
do not care to effect any fundamental 
change in the status of the Negro. 
The status of the Negro in the South 
is, as it always has been, determined 
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by his economic dependence. For a 
while it was believed by some that the 
Negro could emancipate himself from 
economic dependence upon the whites 
by building up ‘‘a separate economy 
behind the walls of segregation,’’ but 
the fallacy of this belief has become 
apparent. 

There is going forward a rapid 
urbanization of the Negro. In 1930, 
43.7 per cent of the Negro population 
was living in cities as compared with 
22.7 per cent in 1920. This urbaniza- 
tion is tending to weaken the controls 
over the Negro both North and South. 
More important than that, the Negro 
is beginning to realize that the “good 
will’’ of sentimental whites will not 
help him, that his status in final analy- 
sis is based upon economic and social 
power. In his new urban environment 
the Negro is beginning to show signs 
of understanding the struggle for pow- 
er between labor and capital and a 
willingness to strike hands with white 
workers in an effort to achieve eco- 
nomic emancipation. 


Tactics and Program of 
Minority Groups 


Bunche, in Chapter II, points out 
some of the basic factors which lead 
to group conflict in society, and ana- 
lyzes the tactics which the Negro has 
employed or may employ in an at- 
tempt to improve his status. 

It is seemingly a basic fact that 
group antagonisms inevitably arise 
where two groups having readily dis- 
tinguishable racial and cultural char- 
acteristics are required to live in close 
contact with each other and are also 
forced into sharp economic competi- 
tion. So basic is this fact that it is 
questionable whether a democracy 





444 


can be built up where blacks and 
whites are present in significant num- 
bers in the same community. At any 
rate, in the world today democracy 
has become a tool of the dominant 
white population to keep the blacks 
vigorously supressed. It is not to be 
assumed, however, that democracy 
per se has failed, or that blacks and 
whites can not mix amicably on a 
common political and economic basis. 
Modern democracy is the product of 
middle-class revolutions, and has been 
made to serve the interests of the 
capitalistic interests which fathered 
it. Democracy, rarely extended to 
blacks at all, has been extended to 
the masses of the working class only 
so long as they refrained from using 
it as a threat to the control of society 
by the ruling classes. 

Negro leaders have traditionally 
stressed the element of race; they 
have attributed the plight of the 
Negro to a peculiar racial condition, 
and they have worked to eliminate 
“discrimination against the race.” 
They have overlooked the fact that 
economically the interests of the Ne- 
gro are in reality identical with those 
of the peasant and proletarian classes 
of the country. Until this common 
economic interest is recognized it will 
be impossible to modify the racial 
attitudes of the masses of the domi- 
nant population. 

The tactics which Negro leaders 
have considered or have employed in 
improving the status of their people 
may be enumerated as follows: racial 
separation, economic passive resis- 
tance; economic separation; civil li- 
bertarianism; interracial conciliation, 
and appeal to the courts. Racial sepa- 
ration as represented by the Garvey 
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back-to-Africa movement is expres- 
sive of a defeatist philosophy and is, 
moreover, entirely impractical. Like- 
wise nothing can be gained from a 
policy of economic passive resistance. 
Such a program could not long with- 
stand the resistance which would be 
launched against it by the business 
leaders of the country. Similarly, any 
attempt to establish ‘‘an independent 
and segregated black economy” seems 
clearly doomed to failure. Such an 
economy could develop only with the 
aid and sufferance of the white world 
which controls credit, basic industry, 
and the state as well. Civil liber- 
tarianism implies the use of political 
action to secure social and economic 
justice. Far too great faith has been 
placed in the instruments of govern- 
ment as means of securing social and 
economic equality. Certain Negro 
leaders have been inclined to over- 
look the pertinent fact that all politi- 
cal institutions, all instruments of the 
state, merely reflect the political and 
economic ideology of the dominant 
group and that “the political arm of 
the state cannot be divorced from its 
prevailing economic structure whose 
servant it must inevitably be.” It 
follows, therefore, that the Negro can 
secure no greater rights under the 
constitution than the dominant group 
in society is willing that he should 
have. “In other words, this charter of 
the black man’s liberties can never be 
more than our legislatures, and, in 
the final analysis, our courts, wish it 
to be. And, what these worthy insti- 
tutions wish it to be can never be 
more than what American public 
opinion wishes it to be.’ Efforts at 
interracial conciliation can result at 
best in only petty gains. This is true 


























because those who are engaged in 
developing better interracial relation- 
ships can ill afford to be aggressive; 
they are necessarily forced to adopt 
a policy of conciliation; their action 
is circumscribed by the dominant 
mores. “In other words, they play 
cricket.” Little, too, may be expected 
from an appeal to the courts. In the 
first place, the courts, like legislative 
bodies, merely reflect the popular will. 
Even court decisions which are con- 
trary to popular opinion can not be 
enforced. More important than that, 
however, is the fact that the status 
of the Negro is fixed by the economic 
order. It is utterly fallacious to sup- 
pose that revolutionary changes in 
the economic order can be effected 
by court decisions. Moreover, it is 
clearly evident from numerous cases 
that with respect to the Negro the 
Supreme Court of the United States 
is disposed to acquiesce in the pre- 
vailing attitudes of the dominant 
population. Although Negro leaders 
should not delude themselves by ex- 
pecting a great deal from resort to 
the courts, they should not relent in 
a determined fight to gain whatever 
can be gained in this way. 

Bunche’s final conclusion is that 
the only hope for any fundamental 
improvement in the condition of the 
masses of any minority group is the 
hope that can be held out for the im- 
provement of the masses of the domi- 
nant group. The basic interests of the 
two groups are identical; their pro- 
grams and tactics must be identical. 


Extent and Character of 
Separate Schools 


Bond, in Chapter III, indicates the 
extent to which the separate school 
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prevails in the United States. He de- 
scribes in a general way the inferior 
character of separate schools for Ne- 
groes and attributes this inferiority 
to the fact that the Negro school is 
merely a symbol of social and eco- 
nomic status. 

School authorities in nineteen states 
and in the District of Columbia are 
required by law to maintain separate 
schools for white and Negro pupils. 
In three other states the school au- 
thorities may, at their discretion, 
provide for separate schools. In twelve 
states separate schools are prohibited 
by law, and in fourteen states the law 
is silent on the subject. There is the 
greatest variety of practice with re- 
spect to the enforcement of the law. 
In Northern states segregation is not 
infrequently found even though the 
law positively prohibits it. Segrega- 
tion is by no means a sectional or 
geographical phenomenon. 

In the Southern states there “‘is an 
undeniable inequality in the existing 
separate systems.”’ This inequality is 
perfectly evident whatever index of 
efficiency may be employed. There is 
inequality with respect to length of 
school term, salaries, training of 
teachers, buildings, and equipment. 
There seems to be an inescapable 
tendency for the separate Negro 
school to become inferior. Separate 
school systems in the South began 
with an assurance of equality, and 
for a decade this equality was sub- 
stantially maintained. There has been, 
nevertheless, a progressive disparity 
in the educational opportunities af- 
forded by the two systems. There is 
evidence to indicate that much the 
same pattern is being developed in 
those Northern cities which have 
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adopted the policy of segregation in 
the schools. In other words, inequality 
for the Negro schools seems to be an al- 
most inevitable feature of separatism. 

The reason for this inevitable in- 
feriority is that the separate school is 
an instrument of policy in the hands 
of the dominant group. It is a mere 
symbol of more important malad- 
justments in race relations. Bond 
concludes his discussion with the fol- 
lowing significant statement. ‘‘Wheth- 
er we accept the separate school as 
an inevitable fait accompli, and try 
to make the best of it; or whether we 
refuse to accept it, and intend to de- 
vote all of our energies to fighting it; 
these alternatives should be linked to 
our attitude toward our existing so- 
cial and economic system, and be 
consistent with it.” 


Does the Negro Need 
Separate Schools? 


Du Bois, in Chapter IV, discusses 
in a very realistic way the problem 
of policy which the Negro should pur- 
sue with respect to the separate 
school. He urges vigorously that Ne- 
groes adopt the policy which will 
result in the most adequate education 
for the race. Ideally, youth of both 
races should be educated in mixed 
schools characterized by the absence 
of race prejudice and discrimination. 
Schools of this type would afford a 
more natural basis for the education 
of youth, would provide wider con- 
tacts, inspire greater self-confidence, 
and suppress the inferiority complex. 
Practically, however, Negro leaders 
may as well recognize the utter im- 
possibility of realizing this ideal 
within this or, for that matter, the 
next generation. 





Du Bois leaves the reader in no 
doubt of his reasons for believing 
that it is impossible at any time in 
the near future to develop satisfactory 
mixed schools in this country. 

The belief that race prejudice is 
decreasing is entirely unfounded; as 
a matter of fact there is, among the 
whites, a growing animosity toward 
the Negro. Race prejudice as it exists 
today makes it impossible for most 
Negroes to receive a proper education 
in institutions designed primarily for 
white youth. Negroes who enter such 
institutions are not educated; “they 
are crucified” by the attitudes of in- 
tolerance and animosity to which 
they are subjected. Under such cir- 
cumstances there is no question as to 
whether the Negro needs separate 
schools; he will either have them or 
he will not be educated. In any par- 
ticular instance the Negro’s attitude 
toward separate schools should be de- 
termined by the temper of the com- 
munity. Where prejudice and animos- 
ity prevail, separate schools are 
preferable; where they do not pre- 
vail, mixed schools are to be desired. 
It is ‘‘a silly waste of money, time, and 
temper” to try to compel by law a 
powerful majority to do what it is de- 
termined not to do. 

Facing the facts as they are, the 
Negro must change definitely and 
absolutely his customary attitude to- 
ward the separate school. That atti- 
tude has been almost invariably one 
of disparagement. Negroes commonly 
look down upon their own schools; 
they hold Negro teachers in con- 
tempt; and they are little disposed 
to pursue measures designed to im- 
prove the separate school. There are 
two reasons for such an attitude: (1) 
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there is a fear that any movement to 
improve the separate school will re- 
sult in a surrender of principle; and 
(2) Negroes have a genuine lack of 
faith in their own race. Du Bois hesi- 
tates to surrender the principle of 
mixed schools; he is still more hesi- 
tant to adopt a policy which will 
thrust Negro children into white 
schools where they are not wanted, 
“into hells where they are ridiculed 
and hated.” The only realistic policy 
for the Negro to pursue is to abandon 
the effort to establish mixed schools 
except in those communities where 
public opinion is favorable, and de- 
vote his energy to developing sepa- 
rate schools in which Negro youth 
will receive sympathetic and intelli- 
gent tuition. Negroes in America must 
be inspired with a greater faith in 
their race and with pride and en- 
thusiasm for their educational insti- 
tutions. In short, Negroes should 
abandon their indifferent attitude to- 
ward the separate school and press 
vigorously for its improvement. 

Du Bois does not rest his argu- 
ments for the separate school on 
negative considerations alone; there 
are certain positive reasons for the 
maintenance of separate institutions. 
Negroes in America have their his- 
tory, their group experiences and 
memories, their particular culture 
which demands a certain type of 
education for its development. Ne- 
groes need a type of history which 
they seldom get in institutions de- 
signed for whites. Moreover, there is 
a need for the study of anthropology, 
biology, psychology, and the social 
sciences from the point of view of the 
colored races. 

It should be pointed out that 


throughout his discussion Du Bois 
makes it perfectly clear that he is 
not pleading for segregated schools 
as an ideal arrangement. His chief 
concern is for the proper education of 
the Negro. American society being 
what it is, Negro youth stand a better 
chance of getting a “proper educa- 
tion” in segregated schools than in 
mixed schools. 


Psychogenic Hazards of Segregated 
Education of Negroes 


Long, in Chapter V, attempts to 
classify the concept of segregation 
“by definition, by a summary of 
opinions, by examination of the un- 
derlying causes, and by brief review 
of researches on, the problem.” He 
then turns to his major problem, that 
of pointing out the psychogenic haz- 
ards implicit in segregation in general 
and in the separate school in particu- 
lar. He discusses the influence of 
segregation with respect to incentives, 
inferiority feelings, superiority feel- 
ings, racial self-appreciation, and the 
democratic ideal. 

Segregation necessarily results in 
the weakening of incentives. When an 
individual has to look forward to life 
apart from the general populace and 
in a society of limited choice and op- 
portunity, regardless of ability, am- 
bition is chilled in the embryo. 
Mediocrity becomes an accepted 
standard. The segregated school ines- 
capably forces a sense of limitation 
upon the Negro child. 

Feelings of inferiority which are 
produced by segregation result in the 
adoption of eight mental mechanisms 
of adjustment. These fall into two 
well defined classes: (1) mechanisms 
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involving yielding or flight; and (2) 
mechanisms involving protest. The 
former class includes fantasy, bulk- 
head, regression, ostrich, and mysti- 
cism. Fantasy, of course, opens up a 
wide vista of possible compensations. 
The baffled individual, by taking 
flight into the unreal, is able to es- 
cape, in part at least, the adversities 
of the actual. A proscribed group 
may easily become so given to fan- 
tasy that it gets out of touch with 
reality. Bulkhead is the mechanism 
whereby one closes one’s mind to a 
rational consideration of beliefs which 
may result in mental discomfort. 
There is evidence that this mecha- 
nism operates among Negroes. It re- 
sults in the inhibition of rational 
self-criticism. Regression is the mech- 
anism employed when one falls 
back upon juvenile or infantile re- 
sponses in the face of difficulties. 
White persons often look upon the 
Negro as childish. This conception of 
the Negro is no doubt due to the fact 
that regression is often evident in the 
behavior of Negroes when in the 
presence of white persons. By the 
mechanism of ostrich one is able to 
attain a forgetfulness of tomorrow 
while indulging in the pleasures of 
the present. The ostrich mechanism 
permits a partial escape from reality 
by indulgence. Mysticism is based 
upon a blind faith that things will 
come out right. Like the other mech- 
anisms it is essentially a retreat 
from reality. It is manifest in the 
hopefulness so often evident in the 
Negro. 

Mechanisms involving protest may 
be defined as projection, rationaliza- 
tion, and catharsis. Projection occurs 
where one derives satisfaction from 
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blaming one’s shortcomings on some- 
thing or somebody other than one’s 
self. ‘Rationalization is an attempt 
to satisfy one’s self by giving more or 
less plausible self-deceiving reasons 
for one’s acts or condition.” Catharsis 
is the process of purging one’s system 
by speaking one’s mind freely. 

Just how these mechanisms of be- 
havior are related to the segregated 
school is not definitely and specifically 
known. It is a fact, however, that ‘“‘the 
segregated school is the state’s or 
community’s affirmation of conditions 
out of which these feelings spring.” 

The segregated school, moreover, 
creates feelings of superiority in the 
white child; it discourages racial self- 
appreciation on the part of the Negro; 
and it is contrary to the democratic 
ideal. 


Status of the Negro Separate 
School as Defined by 
Court Decisions 


In Chapter VI Peterson makes a 
very complete analysis of the court 
decisions relating to separate schools 
for Negroes. She has two distinct pur- 
poses in mind: (1) to determine to 
what extent litigation since 1865 has 
resulted in decisions favorable to the 
Negro separate school; (2) to indicate 
the types of cases which have resulted 
in favorable decisions in the past and 
which are most likely to result in fa- 
vorable decisions in the future. 

Since 1865 the state and federal 
courts of this country have decided 
113 cases involving some issue with 
respect to the educational rights of 
Negroes. In 49 cases, or 43 per cent 
of the total number decided, the de- 
cision of the court was such as to 
confer some advantage upon the Ne- 
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gro public school. In 64 cases, or in 
57 per cent of the cases, the decision 
may be considered as lost in that no 
advantage accrued to Negroes. It 
should be pointed out in this connec- 
tion that in a number of instances the 
cases classified as lost were lost merely 
because the wrong action was brought. 
These cases may or may not have 
been decided favorably to the Negro 
if they had been decided on the merits 
of the issues involved. It should be 
noted, too, that the evidence seems 
to indicate little, if any, relation be- 
tween geographical areas and favor- 
able court decisions. The issue in- 
volved rather than the state in which 
the action is brought seems to be the 
determining factor. 

Cases in which the educational 
rights of Negroes have been the sub- 
ject of adjudication may be divided 
into five categories according to the 
issue involved: (1) cases which con- 
test segregation in the absence of any 
constitutional or statutory provisions 
on the subject; (2) cases which contest 
discriminatory taxation; (3) cases 
which contest the constitutionality 
of segregation; (4) cases which con- 
test the legality of unequal educa- 
tional opportunities; and (5) cases 
which attempt to prevent the exer- 
cise of arbitrary power. 

In fourteen states neither the con- 
stitution nor the statutes make any 
reference to race segregation in the 
schools. In nine of these states cases 
have been decided in which the au- 
thority of local school boards to 
maintain separate schools was the 
issue involved. In every case it was 
decided that in the absence of con- 
stitutional or statutory authority a 
local board of education cannot main- 


tain separate schools. Peterson con- 
cludes, therefore, that the law is well 
settled where issues of this kind are 
involved. 

A number of cases have been 
brought to contest the constitution- 
ality of legislation which provides 
that revenue derived from a tax on 
white persons shall be applied to the 
support of schools for white children 
and revenue derived from a tax on 
colored persons be applied to the sup- 
port of schools for colored children. 
Such legislation has been held uncon- 
stitutional in Georgia, Kentucky, 
Mississippi, North Carolina, and Okla- 
homa, the only states in which the 
issue has been carried into the courts. 

Numerous decisions of state and 
federal courts have established with- 
out question the principle that a 
statute authorizing or requiring sepa- 
rate schools is in no way violative of 
the Constitution of the United States. 
On this point all the courts are in 
accord. The courts are all agreed, 
however, that where separate schools 
are maintained the children of the 
two races must be afforded substan- 
tially equal educational opportunities. 

In numerous instances existing edu- 
cational arrangements have been chal- 
lenged on the ground that colored 
pupils were bing denied equal educa- 
tional advantages. The plaintiff was 
successful in only nine of the twenty- 
eight cases of this type. With respect 
to the possibility of winning a case 
where the issue of equal educational 
advantage is involved, Peterson com- 
ments as follows: “If ... the facts 
show that the advantages offered in 
the separate school are grossly in- 
ferior, or hazardous, and that the 
lack suffered is a lack in educational 
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facilities rather than social facilities, 
then the case is likely to be decided 
favorably for the cause of the sepa- 
rate school. But, if on the other hand, 
the facts show the educational facili- 
ties to be substantially equal to those 
for white [children], the case will very 
probably be unfavorably decided.” 


Types of Cases Potentially Favorable 
to the Separate School 


Hubbard and Alexander, in Chap- 
ter VII, review in considerable detail 
ceases decided by state and federal 
courts with the view of discovering 
just what types of action may reason- 
ably be expected to result in decisions 
favorable to the separate school. In 
those states where either the consti- 
tution or the statutes prohibit the 
maintenance of separate schools, the 
only remedies available are to be 
found in the laws of the state in- 
volved. Unless it can be shown that 
the educational opportunities afforded 
colored children are substantially in- 
ferior to those afforded white children, 
there is no point in appealing to the 
federal courts. 

In those states which authorize or 
require the maintenance of separate 
schools by constitution or statute, 
there may be a remedy to prevent an 
unequal distribution of school funds. 
The authors examine in a good deal 
of detail the statutes governing the 
distribution of school funds in certain 
of the Southern states. They discover 
the following methods of distributing 
the school funds. 


1. Where the statutes provide for a pro- 
portionately equal division of available 
funds among the counties or school districts 
according to some precise method or formula 
which if followed would in fact produce 
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a proportionately equal division of these 
funds. ... 

2. Where the statutes provide for a dis- 
tribution of the funds to be made by a cer- 
tain officer or board but specifies no rule 
or standard to guide the officer or board in 
making the division. .. . 

3. The third situation arises where the 
statutes provide that the proper officials 
“shall make a fair and equitable division 
of the funds” but furnishes them no rule or 
requirement by which this is to be done. ... 

4. In the fourth situation the law gives 
to the voters of particular counties or school 
districts, the power to either vote down 
taxes, which would be used to support 
Negro schools, or to specify that certain 
taxes, which they pay, shall be used only 
for white schools. 

Where funds are being distributed 
by methods described in the first 
situation, two remedies are suggested: 
(1) mandamus or injunction proceed- 
ings in the state courts in order to 
secure a proper enforcement of the 
law; (2) proceedings in a federal court 
to enjoin the action of the state of- 
ficials on the ground that their action 
is in violation of the Fourteenth 
Amendment. In this connection a 
number of decisions of the United 
States Supreme Court are discussed 
in order to show that the court inter- 
prets the prohibitions of the Four- 
teenth Amendment as being broad 
enough to include the illegal acts of a 
state official in case those acts deprive 
a citizen of the equal protection of the 
law. Where funds are distributed ac- 
cording to the second, third, and 
fourth methods as described in the 
preceding paragraphs, the only rem- 
edy is to appeal to the protection of 
the Fourteenth Amendment. Cases 
are again cited to show that the Sup- 
reme Court of the United States may 
be expected to declare unconstitu- 
tional a statute which confers unlimi- 
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ted discretion upon administrative of- 
ficials. 

Two methods of procedure are rec- 
ommended. The first of these is to 
bring action in equity to enjoin local 
school authorities from maintaining 
separate schools for colored children. 
One ground for such an action should 
be that the statutes by which the 
funds are to be raised for these 
schools are violative of the Four- 
teenth Amendment, in that they con- 
fer upon the local school authorities 
an unlimited discretion in the distri- 
bution of the funds. These statutes 
should also be attacked on the ground 
that they result in discrimination 
against the colored schools. A second 
procedure would be to institute man- 
damus proceedings in the state courts 
to compel admission of colored chil- 
dren to the schools for white children. 
The bases for proceedings of this kind 
would be the same as would be urged 
in the federal courts to enjoin the 
maintenance of schools for colored 
children. 


The Dilemma of Segregation 


In Chapter VIII, Locke raises the 
issue as to whether the Negro’s atti- 
tude toward segregation should be 
governed by the short-term or the 
long-term point of view, by expedi- 
ency or principle. He leaves the 
reader in no doubt with respect to 
his own position. He recognizes that 
certain private schools for Negroes 
have vested interests in segregation, 
but he foresees the time when many 
such institutions will find it necessary 
to close in order to force upon the 
community the assumption of its prop- 
er duty. He recognizes, too, that 
segregated schools afford opportunity 


for “careers” for Negro teachers and 
administrators, but these “‘temporary 
and short-sighted gains’ count for 
little. The separate school permits of 
no automatic or gradual improve- 
ment; gradualism is a mistaken policy. 
Moreover, it is utterly fallacious to 
suppose that schools for the two races 
will ever afford equal opportunities as 
long as they are separate. In short, 
the only rational policy for Negroes 
to pursue is to fight segregation vig- 
orously and to do it by appeal to 
the courts. 


Resort to Courts by Negroes a 
Conditional Alternative 


In Chapter IX, Kilpatrick points 
out certain elements in our social life 
which need to be taken into consider- 
ation before making an immediate 
and vigorous appeal to the courts as 
a means of securing equal educational 
opportunities for Negroes. It is a 
fundamental consideration that court 
decisions, as well as laws in general 
have to be enforced by public senti- 
ment. If outside agencies attempt to 
enforce a decision or a law which re- 
ceives little support in a locality, there 
is danger of resort to violence and 
cruelty. A second consideration is the 
influence of historical tradition. In 
the South, between the white man and 
the Negro there developed a master 
and servant relationship. Because of 
their color, the poor non-slaveholding 
whites belonged to the master class, 
but they were not fully accepted as 
belonging to this class by either the 
slave-holder or the slave. An inferi- 
ority complex developed among the 
poor whites which has remained under 
changed conditions and which still 
makes the problem of racial adjust- 
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ment exceedingly difficult. Among 
many of the poorer elements in the 
South there persists the belief, found 
so often throughout history, that fear 
based upon the threat of violence ‘“‘is 
the best means for maintaining any 
existing status of superior privilege. 
It is in this general region of old 
remnant traditions, selfish wishes and 
fears, and violent tendencies that our 
problem finds its most difficult fea- 
tures.”’ Two other factors which have 
to be taken into consideration are the 
historical laissez faire attitude of the 
South toward school support and the 
lack of resources with which to sup- 
port an adequate educational sys- 
tem. Kilpatrick concludes, then, that 
in determining whether an appeal 
should be had to the courts in any 
particular instance, the following fac- 
tors should be taken into considera- 
tion. 

1. The courts, whether they are 
aware of it or not, are sensitive to pre- 
vailing public opinion. They cannot 
do otherwise than to seek ways of car- 
rying into effect what they deem 
sound public policy. Moreover, courts 
are very hesitant to interfere with the 
exercise of discretionary powers on 
the part of policy-forming and execu- 
tive officers. 

2. The popular support which a 
court decision will receive in the area 
of the court’s jurisdiction must be 
taken into account. Hostile legisla- 
tures will find ways of thwarting un- 
popular court decisions. In fact the 
decisions may result in loss rather 
than gain. 

3. Court decisions not supported 
by public opinion may lead to “re- 
actionary opposition inflamed by 
demagogic politicians.” 


4, Even though favorable decisions 
might be won in the United States 
Supreme Court, such decisions ‘‘would 
not settle anything except the par- 
ticular draft of the law or practice 
brought before it.” 

5. The poverty of the South is like- 
wise to be taken into consideration. 

Kilpatrick concludes his statement 
by pointing with some alarm to the 
activities of ‘‘a certain political-eco- 
nomic group, acting on a European 
psychologic analysis of society, [which] 
hopes to find in the Negro the needed 
fertile soil for a program of so creat- 
ing trouble as to bring about a violent 
revolutionary change in the social 
order.” He sees in this new agitation 
a dangerous threat to the peaceful 
solution of inter-race relations. The 
leaders of both races should act ‘‘to 
the end that wisdom and justice may 
prevail, not discord and violence.” 


Court Action the Only Reasonable 
Alternative 


Thompson, in Chapter X, attempts 
to evaluate the arguments and the 
evidence bearing on the issue as to 
whether court action is desirable as a 
remedy to reduce or to remove the 
abuses of the Negro separate school. 
Policy in this matter is necessarily 
conditioned by the fact that during 
the past thirty years there has been 
an increasing disparity in the educa- 
tional opportunities afforded white 
and colored children in those areas 
where separate schools are required 
by law. Not only that, there is a no- 
table tendency to maintain separate 
schools even in those areas where 
separate schools are prohibited by law. 

Starting with the firm conviction 
that the ultimate solution of the sep- 
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arate school is its abolition, Thomp- 
son considers the alternatives to court 
action in those states where the sep- 
arate school is legally established. Mi- 
gration, revolt, and attempt to re- 
gain the ballot are deemed practically 
inconceivable. An appeal to the sense 
of fairness of the whites has neither 
eliminated nor minimized discrimina- 
tion in school facilities. Court action 
is the only alternative. 

Thompson finds little merit in the 
arguments against court action. To 
the contention that court decisions 
unsupported by public opinion cannot 
be enforced, he replies that by its very 
nature public opinion is based upon a 
rational consideration of both sides of 
an issue. Court action, therefore, is 
one of the processes of creating public 
opinion. It serves, moreover, as & 
barometer of ‘‘the social weather.” 
That court action may invoke re- 
prisals or disrupt race relations is not 
borne out by the facts. “Diligent 
search has revealed neither scientifi- 
cally-collected facts, nor reliable em- 
pirical data, nor even valid logical de- 
ductions which indicate that this con- 
tention is based upon anything more 
valid than an unreasonable fear of an 
ignorant and apparently impotent mi- 
nority in the face of a seemingly ruth- 
less and powerful majority. Neither 
history nor logic confirms these dire 
predictions.” 

There is, too, little merit in the 
arguments for separate schools in 
those areas where such schools are 
prohibited by law. These arguments 
are: (1) Negro pupils are socially 
ostracized and discriminated against 
by white pupils and teachers. (2) In 
the matter of employment, Negro 
teachers are discriminated against in 


the mixed schools. (3) Negro pupils 
do better scholastic work and develop 
more wholesome personalities in sep- 
arate than in mixed schools. The first 
argument can have little weight un- 
less the second and third are true, 
and such evidence as there is does not 
indicate that they are true. The 
author examines the experimental 
studies carried on at the University of 
Cincinnati to determine the relative 
efficiency of separate and mixed 
schools, and concludes that they do 
not prove conclusively that the scho- 
lastic achievement of Negro pupils is 
any better in separate than in mixed 
schools, or that Negro pupils in sep- 
arate schools develop more whole- 
some personalities than in mixed 
schools. 

The arguments against the separate 
school are: (1) Segregation necessarily 
results in stigmatization. (2) The sep- 
arate school is uneconomical. (3) Seg- 
regation is undemocratic and results 
in the “‘mis-education of both races.” 


Court Action a Doubtful Remedy 


Williams, in Chapter XI, expresses 
the opinion that any widespread and 
vigorous attempt to improve the edu- 
cational status of the Negro through 
an appeal to the courts would be a 
mistaken policy. He states, moreover, 
that his opinion is shared by a large 
number of white educational leaders 
in the South and by Negro leaders who 
have been most successful in secur- 
ing public funds for Negro education. 

Numerous arguments are advanced 
against vigorous court action in the 
immediate future. Favorable out- 
comes of court action would be more 
than offset by disastrous results of one 
kind or another. Among the unfavor- 
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able results may be listed: (1) retalia- 
tion, especially among white officials; 
(2) alienation of the support which 
Negroes are now receiving from white 
people and the consequent “‘set back” 
of healthy movements already under 
way for the improvement of Negro 
education. 

Williams’ distrust of vigorous court 
action grows out of his faith in the 
effectiveness of enlightened public 
sentiment as a means of securing 
better educational opportunities for 
Negroes. Such a sentiment is per- 
ceptibly developing in the South. It 
has, in fact, already resulted in a 
“general movement for better educa- 
tional facilities for Negroes all over 
the South.” The increase of Negro 
high schools in the South in recent 
years has been “rather phenomenal.” 
If this movement to improve the edu- 
cational opportunities of Negroes “‘is 
allowed to develop gradually and 
naturally, as it apparently bids fair to 
do, more good will come to Negro 
schools .. . than from any general at- 
tempts by Negroes to hasten progress 
by legal action.” 


GENERAL CRITICAL STATEMENT 


Thompson points out that public 
opinion is developed by the clash of 
opposing views. If that be the case, 
the present Yearbook should con- 
tribute much to the creation of public 
opinion with respect to the separate 
school for Negroes. On many points 
there is sharp conflict of opinion 
among the various contributors and no 
doubt those who read the volume will 
find much with which they disagree. It 
is this focusing of various opinions on 
the issues involved that makes the 
volume particularly challenging. 
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In attempting to orient the separate 
school in the American social order, 
the contributors to the first part of 
the Yearbook have made a searching 
analysis of those forces which have de- 
termined the status of the Negro. 
They very properly regard the sep- 
arate school as something more than 
an educational institution; they are 
correct in insisting that it is an instru- 
ment of policy and a symbol of status. 
They are correct, too, in their conten- 
tion that the position of the Negro in 
the economic structure has been the 
most important factor in determining 
the total pattern of his social relations. 
Frazier and Bunche go so far as to in- 
sist that the economic and social 
emancipation of the Negro depends 
primarily upon the recognition of the 
community of interest between white 
and colored workers. They have little 
faith in interracial conciliation, or in 
the good will of sentimental whites. 
Bunche is also of the opinion that 
little can be accomplished through 
political action or appeal to the courts. 
On a number of these points there is 
ground for difference of opinion. 

The influence of race antagonism in 
fixing the status of the Negro seems 
to be underestimated by Frazier and 
overestimated by Du Bois. No doubt 
many will be disposed to challenge 
Du Bois’ statement that race preju- 
dice is increasing. 

The part of the Yearbook which at- 
tempts to reduce to systematic organ- 
ization the principles of the case or 
common law relating to the educa- 
tional rights of Negroes has been 
worked out admirably. There are, 
however, two interpretations of court 
decisions about which the writer is 
disposed to raise some question. Peter- 
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son, and Hubbard and Alexander all 
agree that where there is no constitu- 
tional or statutory provision which re- 
quires or authorizes segregation, local 
authorities may not maintain separate 
schools. Certainly this position is sup- 
ported by the weight of judical opin- 
ion, but there is some possibility that 
the law on this point is not conclu- 
sively settled. In a number of the 
cases in which it was held that local 
school boards did not have authority 
to maintain separate schools, the 
wording of the statutes, or the history 
of legislation, was such that it seemed 
a fair assumption that the legislature 
did not intend that separate schools 
should be maintained. 

There is, moreover, some authority 
to the effect that school boards 
may provide for separate schools for 
colored and white children even 
though the statutes are silent on the 
subject. In a case decided by the Su- 
preme Judicial Court of Massachu- 
setts, in 1848, it was held that the 
school committee of Boston had the 
implied power to provide separate 
schools for colored children. This case, 
it would seem, is still authoritative 
notwithstanding the later adoption of 
the Fourteenth Amendment. The 
court conceded that colored persons 
in Massachusetts were entitled by law 
to equal political, civil, and social 
rights. The court held, nevertheless, 
that the school committee, under its 
general power of superintendence, had 
the power to classify and distribute 
pupils in such manner as seemed best 
adapted to promote the interests of 
the schools. 
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The writer is also disposed to ex- 
press some doubt as to whether the 
Supreme Court of the United States 
would extend the prohibitions of the 
Fourteenth Amendment as broadly as 
Hubbard and Alexander are inclined 
to think it would if the proper kind 
of action were brought. The cases 
they rely on as precedents in no way 
involved educational rights or the 
status of the Negro. After all, one can- 
not forget that the Supreme Court of 
the United States has found it possible 
to interpret the Fourteenth Amend- 
ment in substantial conformity with 
its own economic and social point of 
view. The logic of the law does not 
always lead to certain conclusions. 
Whether Hubbard and Alexander 
have discovered a remedy by which 
the Supreme Court can be brought to 
force the Southern states to provide 
substantially equal educational op- 
portunities for the two races can only 
be determined by an appeal to the 
court. 

In the third part of the Yearbook 
there is a clear and forceful presenta- 
tion of the arguments for and against 
vigorous court action as a means of 
securing more adequate educational 
facilities for Negroes. From the neces- 
sities of the case, the reader will have 
to judge for himself the merits of these 
arguments. 

The Yearbook is a distinct contri- 
bution to the literature of inter-race 
relations. It is a vigorous, challenging, 
and realistic presentation of an issue 
of vital interest to the members of 
both races. 
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Investigations reveal that many 
books and periodical references exist 
which contain information in regard 
to the general theme of race relation- 
ships. Particularly have racial segre- 
gation and racial discrimination been 
discussed at length. However, com- 
paratively little of this information 
deals either directly or indirectly with 
the legal aspects of racial segregation, 
and in no event has there been com- 
piled a complete list of references per- 
taining to the legal status of racial 
distinctions, whether discrimination 
or not. 

In the light of this fact, the purpose 
of this compilation may be stated as 
three-fold: First, to present a com- 
prehensive bibliography of references 
which establish the legal status of 
racial distinctions, in so far as the 
Negro race is concerned, in the United 
States; second, to supplement the 
foregoing article presentations of this 
issue, by indicating definitely the 
sources of legal limitations of any 
expressions, desires, or convictions of 
the several authors; and third, to 
enable both individuals and agencies, 
whether interested in or responsible 
for activities resulting in racial dis- 
tinctions, to acquaint themselves with 
sources which present legal possibil- 
ities. In short, it is hoped that school 
and interracial agencies will recognize 
the need for utilizing information 
gained from such sources, in order 
actually to establish their fundamen- 
tal considerations in regard to segre- 
gation practices and convictions. 

The cases included herein have all 
been decided since the enactment of 
the Civil Rights Bill, April 9, 1866, 
with one exception. This exception is 
Tape v. Hurley, 66 Cal. 473, which 
case was decided in the year 1865, 
and which is herein grouped under the 
heading, “In Re Separate Schools.” 
The case is considered important be- 


cause it definitely established the 
principle that no child in the state 
could be excluded from the public 
schools on the basis of color. The most 
recent decision included is that of 
Grovey v. Townsend, 563 U.S. (Oct. 
Term, 1934, Advanced Sheets). The 
legal search systems found to be of 
greatest importance were, State Re- 
porter Systems, National Reporter 
Systems, Lawyer’s Reports Anno- 
tated, Current Digest, American Di- 
gest, and Federal Digest. 


Following is the key to the abbrevia- 


‘tions used: 
U.S.—United State Supreme Court 


Reports 

Fed. or F.—The Federal Reporter 

A.—The Atlantic Reporter 

App. D.C.—Reports of the Court of 
Appeals, District of Columbia 

P.—The Pacific Reporter 

So.—The Southern Reporter 

S.E.—The Southeastern Reporter 

S.W.—The Southwzstern Reporter 

N.W.—The Northwestern Reporter 

S. Ct.—Superior Court in states with 
Superior and Supreme; Supreme 
Court in states with no Superior 
Courts 

Fed. Cas.—Federal Cases 

Tex. App.—Texas Court of Appeals 

Rep.—Report 

La. Ann.—Louisiana Annotated 

Pa. St.—Pennsylvania State 

N.J. Mise—New Jersey Miscella- 
neous Reports 

N.J. Law or N.J.L.—New Jersey Law 
Reports 

N.Y.S.C.—New York Supreme (Su- 
perior) Court 

Howard Prac.—Howard’s Practice 

Abb. Prac.—Abbot’s Practice 

Ohio Dec.—Ohio Decision 

Leg. Int.—Legal Interpreter 

Fed. Supp. or F. Supp.—Federal Sup- 
plement 
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The reports of State Courts are in- 
dicated by the use of standard ab- 
breviations, viz.: Ark., Arkansas, et 
cetera. 

The citations to each case are pre- 
sented in the following order: (1) the 
names of the parties and agents or 
agencies involved; (2) the volume 
number of the report in which the 
case is found; (3) the name of the re- 


port; (4) the page number of the vol- 
ume reporting the case; and, (5) the 
year in which the decision was ren- 
dered. 

Finally, the authors have attempted 
to facilitate as well as enhance the 
value of such a bibliography by em- 
ploying the following convenient cate- 
gories: I. Publications and Theses; 
II. Court Cases. 


I. PUBLICATIONS AND THESES 


1. ANDREWS, Henry Lucian,“ Racial Dis- 
tinctions in the Courts of North Caro- 
lina.’”? Unpublished Master’s Thesis. 
Durham: Duke University, 1933. 

2. Buresess, JoHN WILLIAM, Reconstruc- 
tion and the Constitution 1866-1876. 
New York: Charles Scribner’s Sons, 
1902. 

3. Burkes, F. A., Treatise on the Law of 
Public Schools. New York: Barnes 
and Co., 1880. 

4. CaLtHoun, Rosesrt S., “Suffrage Quali- 
fications in Mississippi under the 
Constitutions of 1869 and 1890.” 
Unpublished Master’s Thesis. Dur- 
ham: Duke University, 1933. 

5. Edmonson, J. B., “The Legal and Con- 
stitutional Bases of the Public School 
System of Michigan.’’ Doctor’s Dis- 
sertation. Chicago: University of 
Chicago, 1925. 

6. Epwarps, Newton, The Courts and 
the Public School. Chicago: Univer- 
sity of Chicago Press, 1933. 

7. GARRISON, ALBERT L., “Legislative 
Basis for State Support of Public 
Elementary and Secondary Educa- 
tion in Virginia since 1810.’’ Unpub- 
lished Master’s Thesis. Durham: 
Duke University, 1933. 

8. Hart, Erne. Juanita, “Negro Suff- 
rage in Maryland.” Unpublished 
Master’s Thesis. Washington: How- 
ard University, 1934. 

9. KEESECKER, Warp W., A Review of 
Educational Legislation. Reports and 
Biennial Surveys. Bulletin. Washing- 
ton: U.S. Office of Education, 1908. 

10. —————., Laws Relating to the Re- 
leasing of Pupils From Public Schools 
For Religious Instruction. Pamphlet 


No. 39. Washington: U.S. Office of 
Education, 1933. 

11. —————, Legal and Regulatory Pro- 
visions Affecting Secondary Educa- 
tion. Bulletin No. 17. Washington: 
U.S. Office of Education, 1932. 

12. —————,, Legal Status of Married 
Women Teachers. Pamphlet No. 47. 
Washington: U.S. Office of Educa- 
tion, 1934. 

13. ————, Legislative Action in 1933 
Affecting Financial Support of Pub- 
lic Education. Mimeographed Cir- 
cular No. 133. Washington: U.S. 
Office of Education, 1934. 

14. Kerrier, Autpert J., “The Legal 
Basis of Education for Negroes in 
the United States.’? Unpublished 
Master’s Thesis. Chicago: Univer- 
sity of Chicago, 1927. 

15. Livz, Epwin S., Constitutional Basis 
of Public School Education. Leaflet 
No. 41. Washington: U.S. Office of 
Education, 1931. 

16. Masry, WILLIAM ALEXANDER, ‘‘The 
Disfranchisement of the Negro in 
the South.’”? Unpublished Doctor’s 
Dissertation. Durham: Duke Uni- 
versity, 1933. 

17. Minnis, Frep, ‘‘The Attitude of Fed- 
eral Courts on the Exclusion of Ne- 
groes from Jury Service.’’ Unpub- 
lished Master’s Thesis. Washington: 
Howard University, 1934. 

18. Moopy, Davin Wuiraker, ‘Legal 
Phases of Emancipation in Tennes- 
see.’”?’ Unpublished Master’s Thesis. 
Nashville: George Peabody College 
for Teachers, 1934. 

19. Parry, WiLLaRp W., The Legal Basis 
of the Public Secondary Education 
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Program of the United States. Albany: 
C. F. Williams and Sons, 1927. 

20. Peterson, Guapys Tignor, “The 
Courts and the Negro Public School.” 
Unpublished Master’s Thesis. Wash- 
ington: Howard University, 1934. 

21. Procter, Neat Carter, “Lynch-Law 
and the Press of Missouri.’”? Unpub- 
lished Master’s Thesis. Columbia: 
University of Missouri, 1934. 

22. Purpy, Raupx Davin, ‘The Negro in 
Southern Politics from 1865 to1890.” 
Unpublished Master’s Thesis. Lex- 
ington: University of Kentucky,1933. 

23. Ruopges, James Forp, History of the 
United States from the Compromise 
in 1850 to the McKinley-Bryan Cam- 
paign of 1896. New York: The Mac- 
millan Co., 1920. 

24. Ricney, Donautp Jamgs, ‘‘The Legal 
Status of Education for Colored 
People as Determined by Court De- 
cisions.’”” Unpublished Master’s The- 
sis. Ames: Iowa State College, 1932. 

25. Risen, Maurice L., Legal Aspects of 
Separation of Races in the Public 
Schools. Doctor’s Dissertation. Phila- 
delphia: Temple University, 1935. 

26. Roperts, CHarues §., “Negro Educa- 
tion in Oklahoma, Legal Status and 
Current Practice.” Unpublished 
Master’s Thesis. Boulder: University 
of Colorado, 1930. 


27. Roserts, Mary EviIzaBeTH PHILLIPS, 
“Background of Negro Disfranchise- 
ment in Louisiana.’”’ Unpublished 
Master’s Thesis. New Orleans: Tu- 
lane University, 1932. 

28. RowLanp, THomas Burorp, ‘Legal 
Status of the Negro in Mississippi, 
1822-1860.” Unpublished Master’s 
Thesis. Madison: University of Wis- 
consin, 1933. 

29. Smiru, ALFRED Epaakr, ‘“‘Elimination of 
the Negro from Politics, 1870-1902.” 
Unpublished Master’s Thesis. Wash- 
ington: Howard University, 1932. 

30. Sotomon, Tuomas R., “Political Po- 
tentiality of the Negro in the City 
of Detroit.’’ Unpublished Master’s 
Thesis. Detroit: College of the City 
of Detroit, 1932. 

31. Truster, Harry, Essentials of School 
Law. New York: Bruce Publishing 
Co., 1927. 

32. STEPHENSON, GILBERT THOMAS, Race 
Distinctions in American Law. New 
York: Association Press, 1911. 

33. WurppLe, Leon, The Story of Civil 
Liberty in the United States. New 
York: Vanguard Press, 1927. 

34. Winuiams, Juanita Len, ‘Federal 
Legislation in Relation to Negro 
Land-Grant Colleges.”” Unpublished 
Master’s Thesis. Washington: How- 
ard University, 1933. 


II. Court CasgEs 


In the following section there will be 
found references to court cases relating to 
discrimination on account of race or color. 
These cases are grouped according to the 
types of issues involved, and are arranged 
within each grouping according to the 
states in which they were tried. Each major 
group of cases is prefaced by statements 
which present (1) the type of issue involved 
in the cases referred to, and (2) the decision 
oi the court in reference to said cases. The 
cases in which the decisions were favorable to 
the Negro race are indicated in each instance 
by an asterisk (*). Such information in re- 
gard to school cases is presented in Chapter 
VI of this volume, and therefore is not 
repeated in the bibliography. 

In order to present information regarding 
the total cases involving the Negro, and 


the number won, the following summariza- 
tion is given. It will be seen that out of 225 
cases, 94 or 41.7 per cent of the decisions 
have been favorable to the Negro. 


Total 
Category Cases Number 
Won of Cases 
Jury Bervi0e.... oo. ose 20 37 
Intermarriage........... 1 16 
Occupation and Employ- 

MIR 55:5; sive iscelsiereeews-« 2 3 
Ownershipof RealProperty 3 11 
Public Conveyances...... 0 9 
Public Inns and Places of 

Amusement........... 8 12 
Punishment of Crime..... 0 5 
PRM cai si5:6:4)siniacerelarsvine 57 124 
MN oA SoS rateg levesechiots 3 _8 

94 225 
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In Re Constitution of Juries 


Exclusion of Negroes from grand or 
petit juries alleged to be a denial of equal 
protection of the laws: 

The mere absence of the names of Ne- 
groes from jury lists or the absence 
of Negroes from juries will not sustain 
a charge of discrimination against 
Negroes on account of race, was held 
in 18 cases; where there is actual in- 
tent to exclude them, and actual ex- 
clusion results therefrom, or where 
there is a refusal to include them, equal 
protection of the law was held denied 
in 20 cases. 


ALABAMA 

*1. Green v. State, 73 Ala. 26 (1882) 
ARKANSAS 

2. Easitling v. State, 62 S.W. 584 (1901) 

*3. Ware v. State, 225 S.W. 626 (1920) 
ARIZONA 

4. Groce v. Territory, 94 P. 1108 (1908) 


‘ DELAWARE 


*5. Neal v. Delaware, 103 U.S. 370 
(1880) 
FLORIDA 
*6. Tarrance v. State, 30 So. 685 (1903) 
7. Washington v. State, 116 So. 470 
(1928) 
INDIAN TERRITORY 
8. Binyon v. U.S. 76 S.W. 265 (1903) 
KENTUCKY 
*9. Commonwealth v. Johnson, 78 Ky. 
509 (1880) 
LOUISIANA 
10. Murray v. State of Louisiana, 163 
U.S. 101 (1896) 
11. State v. West, 40 So. 920 (1906) 
MARYLAND 
12. Cooper v. State, 64 Md. 40 (1885) 
MISSISSIPPI 
*13. Smith v. State, 162 U.S. 592 (1896) 
New JERSEY 
14. Bullock v. State, 47 A. 62 (1900) 
NortH CAROLINA 
*15. State v. Peoples, 42 S.E. 814 (1902) 
OKLAHOMA 
*16. Bruster v. State, 266 P. 486 (1928) 
*17. Carrick v. State, 274 P. 896 (1929) 
TExas 
*18. Carter v. State, 48 S.W. 508 (1900) 
*19. Collins v. State, 60 S.W. 42 (1900) 
20. Fugett v. State, 77 S.W. 461 (1903) 
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21. Hubbard v. State, 67 S.W. 413 (1902) 
*22. Kipper v. State, 62 S.W. 420 (1901) 
*23. Leach v. State, 62 S.W. 422 (1901) 

24. Martin v. State of Texas, 26 S. Ct. 

338 (1906) 

25. Parker v. State, 65 S.W. 1066 (1901) 

26. Roberts v. State, 195 S.W. 189 (1917) 
*27. Smith v. State, 58 S.W. 97 (1900) 
*28. Smith v. State, 60 S.W. 151 (1902) 


29. Thomas v. State, 95 S.W. 1069 
(1906) 

30. Thompson v. State, 77 S.W. 499 
(1903) 


*31. Whitney v. State, 59S.W. 895 (1900) 
32. Whitney v. State, 63 S.W. 879 (1901) 
VIRGINIA 
33. Virginia v. Rives, 100 U.S. 313 
(1879) 
West VIRGINIA 
*34. State v. Cook, 95 S.E. 792 (1918) 
*35. State v. Frazier, 140 S.E. 324 (1927) 
*36. State v. Young, 97 S.E. 134 (1918) 
*37. Strander v. West Virginia, 100 U.S. 
303 (1879) 


In Re Intermarriage 


Laws prohibiting intermarriage between 
whites and Negroes alleged to conflict with 
constitutional rights: 

Statutes prohibiting intermarriage be- 
tween whites and Negroes held not to 
contravene the Civil Rights Bill nor 
the U.S. Constitution in thirteen cases; 
held repugnant to the State constitu- 
tion in one case (Georgia Constitution 
of 1868—new constitution probably 
adopted since then); where punish- 
ment is meted out to the white person 
only, held not to be in violation of 
constitutional rights in two cases. 


ALABAMA 

1. Burns v. State, 48 Ala. 195 (1872) 

2. Green v. State, 58 Ala. 190 (1877) 
ARKANSAS 

3. Dodson v. State, 61 Ark. 57 (1895) 
GEORGIA 

4. In re Hobbs, Fed. Cas. No. 6,550 

(1871) 

*5. Scott v. State, 39 Ga. 321 (1869) 

6. State v. Tutty, 41 Fed. 753 (1890) 
INDIANA 

7. State v. Gibson, 36 Ind. 389 (1871) 
MICHIGAN 
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8. Exparte Kinney, Fed. Cas. No. 7,825 
(1879) 
MIssouRI 
9. State v. Jackson, 80 Mo. 175 (1883) 
Norra CAROLINA 
10. Puitt v. Gaston County Comas, 94 
N.C. 709 (1886) 
OREGON 
11. In re Paquet’s Estate, 200 P. 911 
(1921) 
TENNESSEE 
12. Lonas v. State, 50 Tenn. 287 (1871) 
Texas 
13. Exparte Francois, 
5,047 (1879) 
14. Francois v. State, 9 Tex. App. 144 


Fed. Cas. No. 


(1880) 

15. Frasher v. State, 3 Tex. App. 263 
(1877) 

16. Frasher v. State, 3 Tex. App. 263 
(1877) 


In Re Occupation and Employment 

When based on race or color, denial of 

right to follow vocation, alleged as violating 
the constitution: 

Ordinance prohibiting colored barbers 
from serving white children held un- 
constitutional in one case; State law 
prohibiting corporations from employ- 
ing Chinese held unconstitutional in 
one case; statute limiting privilege of 
practicing law to white males held not 
to be in violation of the U.S. Consti- 
tution in one case. 


CALIFORNIA 
*1. In re Parrott, 1 Fed. 481 (1880) 
GEORGIA 
*2. Chaires v. City of Atlanta, 139 S.E. 
559 (1927) 
MARYLAND 
3. In re Taylor, 48 Md. 28 (1877) 


In Re Ownership of Real Property 
Denial of the right to purchase or rent 
real property based on race or color alleged 
to deprive citizens of constitutional rights: 
Private agreements and city ordinances 
prohibiting Negroes from acquiring, 
owning, or occupying certain real 
property held not to violate constitu- 
tional guaranties in eight cases; law 
denying these rights held unconstitu- 
tional in three cases. 
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ALABAMA 
1. Wyatt v. Adair, 110 So. 801 (1927) 
CALIFORNIA 
2. Los Angeles Ins. Co., v. Gary, 186 
P. 596 (1920) 
3. Corrigan v. Buckley, 229 F. 899 
(1924) 
4. Corrigan v. Buckley, 46S. Ct. 521 
(1927) 
District oF COLUMBIA 
5. Edwards v. West Woodridge Theatre 
Co., 55 F. 524 (2d) (1932) 
GEORGIA 
6. Harden v. City of Atlanta, 93 S.E. 
401 (1917) 
KENTUCKY 
*7. Buchanan v. Warley, 38 S. Ct. 16 
(1917) 
*8. Eubank v. Eubank, 7 Ky. Law Rep. 
295 (1885) 
LOUISIANA 
9. Tyler v. Harmon, 104 So. 200 (1925) 
10. Tyler v. Harmon, 107 So. 704 (1926) 
MARYLAND 
*11. Jackson v. State, 103 A. 910 (1918) 


In Re Public Conveyances 


Separate accommodations for the races 
alleged to be an abridgement of constitu- 
tional rights: 

Separate accommodations held not to be 
discrimination in nine cases if such ac- 
commodations are equal in quality and 
convenience. 

FLORIDA 

1. Patterson v. Taylor, 40 So. 493 (1906) 
KENTUCKY 

2. Anderson v. Louisville & N.R. Co., 

62 Fed. 46 (1894) 
3. Ohic Va. Ry’s Receiver v. Lander, 104 
Ky. 481 (1898) 
LOUISIANA 
4. Decuir v. Benson, 27 La. Ann. 1 (1875) 
5. Exparte Plessy, 45 La. Ann. 80, 11 
South (1892) 

6. Plessy v. Ferguson, 163 U.S. 537(1895) 
MISsSISSIPPI 

7. Illinois Cent. R. Co., v. Redmond, 81 

So. 115 (1919) 
PENNSYLVANIA 
8. West Chester & P. R. Co., v. Miles, 
55 Pa. St. 209 (1867) 
TENNESSEE 
9. Morrison v. State, 95 S.W. 494 (1906) 
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In Re Public Inns and Places 
of Amusement 

Privileges allegedly denied on account of 

race or color: 

Damages held to be recoverable in eight 
cases in which privileges were so 
denied; privileges granted, even though 
there was segregation, held not to be un- 
constitutional in two cases; drug store 
held not included in places of business 
enumerated in the statutes in one case, 
and saloons so held in one case. 


CALIFORNIA 
*1. Jones v. Kehrlein, 195 P. 55 (1920) 
KENTUCKY 
2. Warley v. Board of Park Commis- 
stoners, 26 S.W. (2d) 554 (1930) 
MICHIGAN 
*3. Bolden v. Grand Rapids Operating 
Co., 214 N.W. 214 (1927) 
MINNESOTA 
4. Rhone v. Loomis, 77 N.W. 31 (1898) 
MIssouRI 
5. Younger v. Judah, 111 Mo. 303 
(1892) 
New York 
*§6. Johnson v. Auburn and Syracuse 
Electric R. Co., 119 N.E. 72(1918) 
OxIO 
*7. Guy v. Tri-State Amusement Co., 7 
Ohio App. 509 (1917) 
*8. Johnson v. Humphrey Pop Corn Co., 
24 Ohio Cir. Ct. R. 135 (1902) 
*9. Youngstown Park and Falls St. Ry. 
Co., v. Tokus, 4 Ohio App. 276 
(1915) 
WASHINGTON 
*10. Anderson v. Pantages Theater Co., 
194 P. 813 (1921) 
11. Goff v. Savage, 210 P. 374 (1922) 
WisconsIN 
*12. Bryan v. Adler, 72 N.W. 368 (1897) 


In Re Punishment of Crime 


Greater punishment than that imposed 
upon others for the same offense alleged 
to be discrimination: 

Statutes prescribing a greater penalty 
for adultery between a white person 
and a Negro than that prescribed 
where the same offense is committed 
between others, held to be constitu- 
tional in five cases. 
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ALABAMA 
1. Ellis v. State, 42 Ala. 525 (1868) 
2. Ford v. State, 52 Ala. 150 (1875) 
3. Green v. State, 58 Ala. 190 (1877) 
4. Pace v. State, 106 U.S. 583 (1883) 
MARYLAND 
5. Plunkard v. State, 
(1887) 


67 Md. 364 


In Re Separate Schools 
(See Chapter VI for Annotations) 


ALABAMA 
1. Ellsberry v. Seay, 3 So. 804 (1888) 
2. State v. Board of School Commission- 
ers, 145 So. 575 (1933) 
ARKANSAS 
3. Black v. Lenderman, 246 S.W. 876 
(1923) 
4. Maddoz v. Neal, 45 Ark. 121 (1885) 
5. State v. Board of Directors of Mont- 
gomery, 44 8S. Ct. 330 (1922) 
6. Union County Court v. Robinson, 
27 Ark. 116 (1871) 
7. Wong Him Ark. v. Callahan, 119 
Fed. 381 (1902) 
ARIZONA 
8. Burnside v. Douglass School, 261 
P. 629 (1928) 
9. Dameron v. Daovliss, 
(1912) 
California 
10. Piper v. Big Pine Tree School Dis- 
trict, 226 P. 926 (1924) 
11. Tape v. Hurley, 66 Cal. 473 (1865) 
12. Ward v. Flood, 48 Cal. 36 (1874) 
13. Wysinger v. Crookshank, 82 Cal. 
588 (1890) 
Colorado 
14. Jones v. Newlon, 253 P. 386 (1927) 
District of Columbia 
15. Wall v. Oyster, 36 App. D.C. 50 
(1910) 


126 P. 273 


Florida 
16 State v. Bryan, 39 So. 929 (1905) 
Georgia 
17. Blodgett v. Board of Education, 30 
S.E. 561 (1898) 
18. Board of Education v. Cummings, 
175 U.S. 528 (1898) 
19. Reid v. Town, 80 Ga. 755 (1888) 
Illinois 
20. Chase v. Stevenson, 71 Ill. 383 (1874) 
21. People v. Alton, 193 Ill. 309 (1901) 





22. People v. Board of Education, 21 


N.E. 187 (1889) 


23. People v. City of Alston, 70 N.E. 640 


(1904) 


24. People v. City of Quincy, 101 II. 


308 (1882) 


25. People v. McFall, 26 Ill. App. 319 


(1887) 


26. People v. Upper Alton, 127 Ill. 613 


(1889) 


Indiana 
27. Cory v. Carter, 48 Ind. 327 (1874) 
28. Draper v. Cambridge, 20 Ind. 268 


(1863) 


29. Greathouse v. School Board, 151 N.E 


36 


411 (1926) 
. Lewis v. Henley, 2 Ind. 332 (1850) 
. State v. Gray, 93 Ind. 303 (1884) 
. State v. Grubbs, 85 Ind. 213 (1882) 
. State v. Wirt, 177 N.E. 411 (19381) 


. Clark v. School Directors, 24 Ia. 266 
(1868) 

. Dove v. Independent School District, 
41 Ia. 689 (1875) 

. Smith v. Independent School Dis- 
trict, 40 Ia. 518 (1875) 


Kansas 


37 


38 


39. 


40. 


41. 


42. 


43. 


44, 


45. 


46. 


47. 


48. 


49. 





. Board of Education v. Tinnon, 26 
Kans. 1 (1881) 
. Cartwright v. Board of Education, 
73 Kans. 32 (1906) 
Foster v. Board of Education of 
Topeka, 131 Kans. 160 (1930) 
Jones v. McProud, 62 Kans. 870 
(1901) 

Knox v. Board of Education, 45 
Kans. 152 (1891) 

Ottawa Board v. Tinnon, 25 Kans. 
1 (1881) 

Reynolds v. Board of Education, 66 
Kans. 672 (1902) 

Richardson v. Board of Education, 
72 Kans. 629 (1906) 

Rowles v. Board of Education, 91 P. 
88 (1907) 

Thurman-Watts v. Board at Coffey- 
ville, 222 P. 926 (1924) 

Williams v. Board of Education, 99 
P. 1184 (1916) 

Woolridge v. Board of Galena, 157 
P. 1184 (1916) 

Wright v. Board of Topeka, 284 P. 

363 (1930) 
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Kentucky 


50. 
51. 
52. 
53. 
54. 
55. 
56. 
57. 
58. 
59. 
60. 
61. 
62. 
63. 
64. 
65. 
66. 
67. 
68. 


69. 


70. 


Berea College v. Commonwealth, 94 
S.W. 623 (1906) 

Board of Education of Meade Co. v. 
Bunger, 41 S.W. (2nd) 93 (1931) 

Board of Education v. Brown, 23 
S.W. (2nd) 948 (1930) 

Brown v. Bailey, 37 S.W. (2nd) 58 
(1931) 

City of Pineville v. Moore, 227 S.W. 
477 (1927) 

Claybrock v. City of Owensboro, 16 
Fed. 297 (1883) 

Columbia Trust Co., v. Lincoln In- 
stitute, 129 S.W. 113 (1910) 

Crosby v. Mayfield, 183 Ky. 215 
(1909) 

Davenport v. Cloverport, 72 Fed. 689 
(1896) 

Davies Co. Board v. Johnson, 200 
S.W. 313 (1918) 

Dawson v. Lee, 83 Ky. 49 (1884) 

Fall v. Read, 193 Ky. 135 (1922) 

Grady v. Board of Education, 147 
S.W. 928 (1912) 

Harrodsburg v. Trustees, 49 S.W. 
538 (1899) 

Hickman College v. Trustees, 65 

S.W. 20 (1901) 

Knox Co. Board of Education v. 
Fultz, 48 S.W. (2nd) 707 (1932) 

Moss v. City of Mayfield, 216 S.W. 
842 (1919) 

Mullins v. Belcher, 142 Ky. 673 
(1911); 134 S. 1151 

Prowse v. Board of Education 120 
S.W. 307 (1909) 

Trustees of Colored Graded v. Trus- 
tees of White Graded of Mayfield, 
204, S.W. 86 (1918) 

Trustees of Elizabethtown, 71 (S.W. 
654 (1903) 


Louisiana 
71. Bertonneau v. Board of Directors, 3 


Woods 177 (1878) 


Massachusetts 
72. Roberts v. City of Boston, 59 Mass. 


198 (1849) 


Michigan 
73. Booker v. Grand Rapids Medical 


74. 





School, 156 Mich. 95 (1909) 


People v. Board of Detroit, 18 Mich. 


400 (1869) 
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